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CURRENT TOPICS. 


THE statute of Kentucky relating to insurance— 
the provisions of which are similar to those of sev- 
eral other states—which provides that all state- 
ments or descriptions, in any application for a 
policy of insurance, shall be deemed and held 
representations and not warranties, nor shall any 
misrepresentation, unless material or fraudulent, 
prevent u recovery on the policy, has been con- 
strued by the supreme court of that state, in the 
case of Farmers and Drovers’ Ins. Co. v. Curry, 
10 Ch. L. N. 43, to apply only where the policy is 
silent as to the effect of such statements and de- 
scriptions. It is held that when the parties under- 
take in the policy itself to declare the meaning 
and effect to be given to its stipulations, they have 
a right to do so, and that there is nothing in the 
act to indicate an intention on the part of the 
legislature to control the action of the parties in 
that respect. 


<> 





THE Texas Court of Appeals, in the presence of 
a hog case, is apt to become humorous. That this 
complaint may be communicated to the reporter, 
is seen in the syllabus to the recent case of Ussery 
v. Pearce, decided by that court, which announces 
that ‘‘ when one is sued for killing his neighbor’s 
hog, he can not plead the bad character of the hog 
as a defense.”’ The facts of the case are sufficiently 
stated in the opinion of White, J.: ‘* The appel- 
lants were endeavoring to keep and ‘run a hotel’ 
in the town of Oakville, without having a fence or 
enclosure around their house. There being noth- 
ing to prevent their free egress or ingress, the hogs 
of their neighbors, as was quite natural, finding 
the kitchen door open, would at times enter, eat, 
and dispose of such provisions as they found lying 
around loose, and sometimes break up the dishes 
and destroy the furniture. Defendants alleged in the 
plea which was stricken out, that by these unwar- 
ranted outrages the hogs had, first and last, during 
the year, damaged thein in the sum of one thousand 
dollars. It is astonishing, if not altogether incred- 
ible, that defendants would have witnessed and 
patiently suffered all this great and serious loss, 
when they could, for a few dollars, perhaps, have 
purchased the hogs and then killed them, or could 
have fenced in their house with a substantial en- 
closure, which would have been hog proof. If they 
did not wish to go to this trouble or expense, to 
say the least of it they might have kept the kitchen 
door shut and securely fastened against these de- 
structive intruders. There was no sufficient excuse 
for killing the hogs, and, under all the circumstan- 
ces detailed in the statement of facts, we think the 
verdict and judgment extremely mild.’’ Almost 
equally considerate for the rights of this much- 
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abused animal, was the Supreme Court of North 
Carolina in Morse v. Nixon, 6 Jones, (N. C.,) 293, 
where the court below had charged the jury * that 
if they believed the hog was of a predatory char- 
acter, and had the character of a chicken-eating 
hog, then they should find for the defendant, as 
any man has aright to abate a public nuisance, 
and it mattered not whether the plaintiff knew of 
the habit of the hog or not.”? ‘* We do not con- 
cur,” said the supreme court, ‘‘in the opinion of 
his honor as to the right of killing hogs that are in 
the habit of eating chickens. The position that 
such a hog is a public nuisance, and may be killed 
by any one, is not supported on principle or au- 
thority, and if recognized, would lead to monstrous 
consequences. Allow such a right, aud the peace 
of society can not be preserved, for its exercise 
would stir up the most angry passion, and neces- 
sarily result in personal collisions. It may be the 
killing will be justified by proving that the danger 
was imminent (to another chicken), making it 
necessary ‘ then and there ’ to kill the hog, in order 
to save the life of the chicken, or present bodily 
harm; but we are inclined to the opinion that, even 
under these circumstances, it is not justifiable to 
kill the hog. It should be impounded or driven 
away, and notice given to the owner, so that he 
may putitup. At all events, this course is dicta- 
ted by the moral duty of good neighborship.”’ 





WHERE a will, which revokes a former will, is 
destroyed by the testator, animo revocandi, the 
former will, though remaining in existence uncan- 
celled, it is held by the Supreme Court of Appeals 
of Virginia, in Rudisill’s Exr. v. Rodes,1 Va. L. J. 
616, is not thereby revived. Previous to the Act 
of 1 Vic., ch. 26, the provisions of which have been 
generally adopted in this country, this was a vexed 
question in the English courts. It seems to have 
been held generally by the common law courts, 
that in such a case it was a necessary conclusion 
of law, admitting of no proof to the contrary, that 
the former will was revived. This rule was de- 
duced from the nature of the revoking instrument, 
which is itself revocable and never becomes final 
and absolute until the death of the testator; and it 
was considered that the effectual revocation of 
such instrument restored the former will and left 
it to operate in like manner and with like effect as 
if the revoking will had never been executed. 
Goodright v. Glazier, 4 Burr., 2512; Burtinshaw 
v. Gilbert, 1 Cowp. 49; Bates v. Holman, 3 H. & 
M. 525, 542; 1 Jarman on Wills, 123; 4 Kent's 
Com’rs, 531; 1 Redfield on Wills, 374, 375; 1 Tuck 
Com’rs (Book 2), 295; 2 Minor’s Ins. 931, 932. On 
the other hand, in the ecclesiastical courts, the re- 
vival or restoration of the former will was made to 
depend on the intention of the testator, to be gath- 
ered from the facts and circumstances of each par- 
ticular case, and parol evidence was admissible to 
show the intention. 1 Jarman on Wills, uli supra, 
and cases cited in notes on Lawson v. Morrison, 
2 Amer. Lead. Cas. (5th ed.) 518 to 523. In Major 
vy. Iles, 8 Curteis, 452; 7 Eng. Ecc. Rep. 453, a tes- 
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tatrix, after the Act of 1 Vic., ch. 26, duly executed 
a will, and, subsequently thereto, two other wills, 
in each of which was contained a clause revoking 
all former wills. She afterwards destroyed the 
two latter wills. The Vice Chancellor, in refusing 
to admit parol evidence to show an intention on 
her part to revive the first will, said: ‘‘ I feel that 
I have no discretion to exercise in this case. There 
have undoubtedly been cases, decided over and 
over again under the statute of frauds, holding 
that parol evidence was admissible to prove the 
revival of a once revoked instrument. It was this 
that led to the introduction of the 20th and 22d 
sections into the present Wills Act. It is admitted 
in this case that the testatrix did, subsequently to 
the will of January, make two other wills; that 
both were duly executed, and both contained a 
clause expressly revoking all former wills. Then, 
the first was revoked to all intents and purposes, 
and, to have a re-operation, it must have been 
revived. Then, was it revived? The only mode 
by which it could be revived is that pointed out 
by the 22d section. That section is most express; 
there must be a re-execution. There are no other 
means of showing an intention to revive. Destruc- 
tion of the revoking instrument is not sufficient; 
it is not a re-execution of the revoked will, ac- 
cording to the present act. I pronounce against 
the paper as a will.’’ See, also, 1 Jarmin on Wills, 
123; 4 Kent Com. (5th ed.) 523, note a; 1 Redfield 
on Wills (3d ed.) 369-371; Ib. 320-322 and notes; 
2 Amer. Lead. Cas. (5th ed.) 522; 1 Lomax’s Ex’rs 
(2d ed.), side p. 53, top 131; Ib, top pp. 160, 161; 
2 Minor’s Ins. (2d ed.) 932. 

In THE International Review for November-De- 
cember, Dr. Wharton continues his interesting 
articles on Judicial Partizanship. In his first 
paper the learned author dealt with Queen Caro- 
line’s case, and showed that in that celebrated 
trial the law lords in the House of Lords voted in 
every division,—though upon questions which they 
were deciding as judges,—with their respective 
parties. ‘* Was a particular piece of evidence ad- 
missible? Were certain indulgences to be allowed? 
Were certain restrictions to be imposed? Was the 
bill to pass? On each of these questions we find 
Lord Redesdale and Lord Eldon divided from 
Lord Erskine, Lord Redesdale and Lord Eldon 
ruling for the prosecution and Lord Erskine for 
the defense.”” The two former were tories, the 
latter was a whig. In his present article, Dr. 
Wharton, in illustrating ‘“‘ the power, in issues 
involving high and anomalous political ques- 
tions of political partizanship on the judicial 
mind,”’ has selected the no less celebrated trial 
of Daniel O’Connell for sedition as an example. 
The prosecution of O’Connell was undertaken 
by a tory ministry,—that of Sir Robert Peel, 
—and to obtain a conviction the whole power 
of the government was used. With the aid of a 
packed jury and a bench in accord with the min- 
istry of the day, a verdict of guilty was rendered 
against the defendant. Objections to the panel 











and the judgment were made by the defendant, 
and, being promptly overruled by the Irish court, 
the case was taken to the House of Lords. 
The judges before whom the questions came on 
the appeal were five: Lord Lyndhurst, Chancellor, 
whose term of office would expire with the defeat 
of the ministry; Lord Brougham, who had noth- 
ing to expect from the whigs, and who was a sup- 
porter of the tory ministry; Lords Denman, Cot- 
tenham and Campbell, all whigs. For affirming 
the judgment of the court below, the first two 
voted; for reversing, the three last; a strict party 
vote. Nor are these cases, the author says, excep- 
tional in English histury. ‘‘ The same result has 
occurred wherever political issues have been com- 
mitted to judges for determination. In the early 
days of George III. the question whether general 
warrants were legal became a party issue, the 
tories maintaining the affirmative and the whigs 
the negative. When the matter came before the 
court, general warrants were sustained by Lord 
Mansfield, Chief Justice, a tory, and pronounced 
illegal by Lord Camden, awhig. When, during 
the terroristic system which followed the Congress 
of Vienna, the tory government undertook to put 
down all liberal publications, the tory judges 
held to a man that criminal intent, in sedition, is 
a matter of law, while the whig constitutional 
lawyers held, and properly, that it is a matter of 
fact, to be determined by the jury. When the 
House of Commons was arrayed against the House 
of Lords on the question of privilege involved in 
Stockdale v. Hansard, Sir John Campbell, after- 
wards Lord Campbell, then required to act on the 
matter judicially, as Attorney-general, went full 
length in sustaining the omnipotence of the House 
of Commons in matters of privilege, while this 
omnipotence was indignantly spurned by Lord 
Denman and his associates on the King’s Bench, 
and afterwards by all the lords in the House of 
Peers. It will be difficult to find a single political 
issue, not coming before the courts as a matter of 
routine, so as to be bound by settled rules, in 
which the judges, in their action, have not been 
swayed by thelr political predilections.” 





IN viEW of the fact that there are now sev- 
eral bills before Congress seeking an amendment to 
the Federal Constitution so as to place in the Su- 
preme Court of the United States the power to 
decide disputed presidential elections, the conclu- 
sions which Dr. Wharton draws from the history 
of judicial partisanship both in England and 
America are not without interest. He says: 
| **What is there, then, let us finally inquire, which 
| will enable our American judges, when deciding 
political questions, to keep out of the current 
which English judges have found resistless? Some- 
times it is said that higher salaries would insure 
the independence of our judges. But could we 
ever expect to pay higher salaries than those of 
English judges? And were not Lord Eldon and 
Lord Stowell, the most bigoted partisan judges 
whom England ever knew, the richest, as well as 
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the most bigoted? Could we escape by selecting 
abler judges? Able judges we have had in 
abundance in the United States; and it is 
not a little remarkable that among our ablest 
judges, as we will presently see, have been our 
most uncompromising partisans. But waiving 
this, where could we, if we were searching for 
ability, find legal erudition more profound and 
subtle than that of Lord Eldon, or stronger and 
more majestic sense than that of Lord Denman, 
or talents more brilliant and versatile than those 
of Lord Brougham, or logic more adroit and 
plausible than that of Lord Lyndhurst? It is said 
that the danger can be avoided by giving judges 
life-tenures, and thus taking them out of politics. 
But to give a judge a life-tenure does not lessen 
the effect of political prejudice on his convictions; 
to a fearless and conscientious judge a life-tenure 
may only increase the intensity of political con- 
viction, by relieving him from the self-criticism 
that in retaining his political views he is in some 
way furthering his political ambition. Nor is it 
true that life-tenure judges have been able, as a 
matter of fact, to emancipate themselves from 
political prejudice. The English chancellors, it 
is true, goin and out of office with their party; 
but the English common-law judges, who have 
been at least as stolid and inveterate in their par- 
tisanship, hold office for life.’ ‘* Of one thing,”’ 
says the learned author, in finishing the discus- 
sion, ‘* we must be certain, after the examination 
of the English and American judges, which we 
now conclude. Judges, if made the arbiters of 
political issues of high moment, will decide those 
issues on political considerations as unreservedly 
as would committees of the legislature, or as 
would the people themselves, if summoned to de- 
cide the question at the polls. But, viewing the 
question on its purely political side, and laying 
again aside the demoralization of the judiciary 
and its loss of public confidence wrought by its 
entanglement in politics, there is one conclusive 
reason why it is better for the state that issues of 
this class should be decided by political assemblies 
rather than by courts. The evil done by a wrong 
decision of a political assembly to-day can be cor- 
rected by arevisory vote of the same assembly 
to-morrow. The evil done by a supreme judicial 
tribunal, in establishing a false political dogma as 
a permanent rule of jurisprudence, supposing such 
rule to be treated as permanent, is irreparable. 
We are told by Hooker, in a work that deserves 
the admiration of the statesman as much as it does 
of the theologian, that while the right is immuta- 
ble, treating as right all high moral duties, yet 
whatever concerns men in their shifting political 
relations is necessarily mutable; so much so that 
even divine laws, promulgated for political pur- 
poses, are mutable, and should be the object of 
constant revision by the community. Such re- 
vision, however, can not be properly given if such 
laws are to be committed to the judiciary for final 
determination. If they are to go to the judiciary 
for determination, then itis essential to the welfare 





of the community that this determination should 
be as much open to popular revision as the deter- 
minations of the legislature. This, however, might 
lead to other evils; and the true course, therefore, 
is to keep, as far as possible, political questions out 
of the courts. For should they get into the courts, 
then, as in the Dred Scott case, it may require a 
civil war to correct the wrong.”’ 


THE DEFENDANT AS A WITNESS IN 
CRIMINAL CASES. 

Of late years the legislatures of nearly all the 
the states have, from time to time, modified the 
eommon law touching the competency of witnesses 
in both civil and criminal cases, so that interest in 
the result of the cause or otherwise is no longer 
an objection to the competency of a witness. The 
wisdom of these innovations upon long estab- 
lished principles may be questionable — whether 
they will result in the better development of the 
truth in the administration of justice, may be a 
matter of opinion or conjecture. However, the 
changes have been made and the experiment must 
be tried.* 

1. Defendant as a Witness in Criminal Cases.—At 
the last session of the Missouri Legislature alaw was 
passed which provided that, ‘*‘ any person on trial 
or examination may testify in his own behalf, and 
the fact that he is the party on trial may be shown 
for the purpose of affecting his credibility. The 
defendant can not be compelled to testify, and his 
neglect or refusal to do so shall not raise any pre- 
sumption of guilt, nor be construed to affect his 
innocence or guilt, or be referred to by any attor- 
ney prosecuting in the cause, nor be considered by 
the court or jury before whom the trial takes 
place.”? Laws 1877, p. 356. In the application of 
this new law to our practice some important ques- 
tions are likely to arise which are not free from 
difficulty. The attitude of a defendant on trial, 
and his rights as one accused of crime, are reason- 
ably well understood by the legal profession, but 
when we present him in the aspect of a witness 
also, giving him the double character of accused 
and witness, whose relations to the case are in 
some respects governed by different rules, what 
must be the result. Asa defendant his general char- 
acter is presumed to be good, and it can not be 
assailed by evidence uf general bad character un- 
till he put it in issue himself, by first offering evi- 
dence to establish good character as a fact in his 
defense, nor can he be compelled to bear witness 
against himself. But when a defendant volunta- 
rily takes the stand as a witness on his behalf, in 
the exercise of a privilege accorded to him by the 
law, he waives his constitutional rights which may 
be in conflict with his duties and privileges as a 
witness, and is subject to the rules of examination 
and cross-examination applicable to other wit- 
nesses, and may be impeached or contradicted the 
same as any other witness. Fralick v. People, 65 
Barb. —; 49 Ind. 124; 51 Ind. 14. And his coun- 


*See 3 Cent. L, J. 684, 782. 
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sel have a right to propound questions to him, the 
same as to other witnesses, in order to develope 
the facts. 50 Ind. 514. 

2. Cross-Examination of Defendant.—The rule is 
almost universal, having been established by an 
unbroken chain of decisions in nearly all the states, 
that the cross-examination of a witness must be 
confined to matters touched upon in the examina- 
tion in chief, and can not be extended to original 
or new matter, and that it a party wishes to prove 
an independent fact by his adversaries’ witness he 
must make the witness his own by calling him at 
the proper time for that purpose. But the rule is 
otherwise in Missouri. Here, when a witness is 
sworn and gives some evidence, however formal 
or unimportant, he may be cross-examined as to 
all matters involved in the issue, 6 Mo. 433; 8 
Mo. 26; 56 Mo. 265; 58 Mo. 585. The question is, 
shall this rule be applied to a defendant who avails 
himself of a privilege granted to him by the law, 
so far as to make himself a witness as to a single 
fact or some collateral matter. When he confines 
his testimony to certain particular facts, can the 
state cross-examine him as to the principal fact, a 
matter about which he has said nothing? Grant 
that he may decline to answer upon the constitu- 
tional ground that he can not be compelled to 
criminate or accuse himself, ought he to be required 
to place himself in so unfavorable a position be- 
fore the jury? Should he not be permitted to save 
himself from this embarrassment by interposing 
the legal objection that the question is incompe- 
tent, as not being pertinent to any fact testified to 
by him in his examination in chief, an objection 
which would be available in almost every other 
state in the Union, and which rests upon logical 
grounds. The Missouri cases announcing the ex- 
ception to the general ryle are not well considered, 
and may not rest upon principles applicable 
to the question under discussion. In Page v. 
Pankey, 6 Mo. 433 (the case that lays down the 
groundwork, and upon which the subsequent cases 
rest), it is said that “if a party voluntarily calls 
upon an interested and incompetent witness for 
the purpose of sustaining by his testimony some- 
thing favorable to his side, he admits that the wit- 
ness is above the reach of improper influences, 
and his adversary, it would seem just, should have 
full benefit of such admission.”’ The point here de- 
cided is, that by calling a witness whom the law 
had made incompetent, because his interest might 
induce him to falsify, the party waived that objec- 
tion, and said in effect, ‘‘ He is honest and will tell 
the truth,” and he thereby made him a competent 
witness in the whole case, for if he would tell the 
truth as to one fact, it was to be presumed that he 
would tell it as to every fact in the case. The 
question of competency, rather than the order of 
examination or attitude, of the witness was the 
point decided. The party could not object that 
the witness was incompetent after having intro- 
duced him as a witness, and he might have been 
recalled on the part of the adverse party. But no 
question as to competency, which may be waived 





by either party, can arise under the present state 
of the law applicable to witnesses. A witness is, 
in general, as competent for one party as for the 
other, and either party may introduce him to prove 
his case. The office of a cross-examination is not to 
introduce your side of the case, or to present in- 
dependent facts, but to criticise, weaken, break 
down, or destroy the testimony given on the ex- 
amination in chief, and to that end the foundation 
for impeaching the witness may be also laid by 
asking him on cross-examination whether he has 
not made statements elsewhere different from his 
testimony, ete. 

3. What he may Decline to Answer — Comment of 
Counsel.—A witness may decline to answer any 
question when his answer would criminate him, 
but if he waives this privilege so far as to testify 
to a part of a transaction or conversation, he may 
be required to state the whole of it, and this rule 
ought to, and probably would, apply to a defend- 
ant who is a witness in the case. 

It has been thought, however, that the defend- 
ant by availing himself of the privilege of testify- 
ing does not compromise his constitutional right 
to decline to bear witness against himself, and 
should he decline to answer a proper question, or 
refuse to disclose the whole of a transaction or 
conversation after relating a part, or stop short of 
a full disclosure, no compulsory process could be 
used to compel him to testify further, but his con- 
duct would be the subject of comment and criti- 
cism by counsel, and it would be for the jury to 
say what credit should be given to his testimony 
as given under the attending circumstances. 
Cooley’s Const. Lim., 317 n. 

It was held by the Supreme Court of Nevada, in 
State v. Harrington, at the April term, 1877, 5 
Cent. L. J. 154, ** that if the defendant voluntarily 
testified for himself, the same rights existed in 
favor of the State's attorney to comment upon his 
testimony, or his refusal to answer any proper 
question, or to draw all proper inferences from his 
failure to testify upon any material matter within 
his knowledge as with other witnesses.”’ See 
also Stover v. People, 56 N. Y. 315. In Peo- 
ple v. MeGungill, 41 Cal. 429, the defendant offer- 
ed himself as a witness in his own behalf, and was 
only asked if he had had certain conversation with 
one Yates, testified to by said Yates. and he answer- 
ed that he had not. He was examined no further 
by his counsel, nor was he examined upon any 
other point, but answered all questions required of 
him by the court. It was held, that the counsel 
for the prosecution had no right to comment upon 
the fact before the jury that he had refused to be 
cross-examined as to the whole case, for the rea- 
sons. first, that as a witness he could not be pro- 
perly cross-examined as to any matter not alluded 
to in his examination in chief, and secondly, that 
as a defendant he had a right to remain silent as 
to the principal facts in the case, and the legiti- 
mate exercise of a legal right in doing so, should 
not be construed to be evidence of guilt. Of 
course the first reason would be untenable in Mis- 
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souri, under our present decisions of the supreme 
court, and probably the second also, for if he was 
a proper witness for all purposes, and the proposed 
cross-examination was proper, then his refusal to 
be so cross-examined was a legitimate matter for 
the prosecuting attorney to dwell upon in his ar- 
gument, and this would essentially deprive the 
defendant of his constitutional right to decline to 
criminate himself. But if the more reasonable 
rule should be adopted of confining the cross-ex- 
amination to matters referred to in the chief ex- 
amination, the defendant could enjoy the advan- 
tages of the law for the correction or explanation 
of certain criminating circumstances, without in- 
currring evils which outweigh its benefits. As the 
rule under discussion relates to a question of prac- 
tice which, if changed, would not affect impor- 
tant existing property rights, the courts should 
adopt the general rule which prevails in other 
states, and especially in relation to a defendant 
who is a witness. 

4. The Defendant as a Witness, may be Impeached 
as any other witness, either by contradicting him, 
or by evidence of general bad character. Certainly 
he can not hope to enjoy greater privileges or im- 
munities than other witnesses. Not only may he 
be brought under the test of a rigid cross-examin- 
ation, but his general reputation for truth, and for 
morality, may be enquired into for the purpose of 
determining the value of his testimony. But here 
again we find the law ruled differently in some of 
the states. At common law a witness could be 
impeached by evidence that his general reputation 
for truth and veracity was bad, and the inquiry 
was confined to that trait or element in his char- 
acter, and could not be extended to his general 
moral character, and the law has been so held by 
the Supreme Court of Indiana, and applied toa 
defendant who was a witness in his own behalf in 
a criminal case, although the rule is otherwise by 
statute in civil cases. Fletcher v. State, 49 Ind. 
124; Mershon et al. v. State, 51 Ind. 14. In Mis- 
souri the impeachment inquiry is not limited to 
the general reputation of the witness for truth, 
but may extend to his moral character generally, 
and this is said.to be the better rule. State v. 
Breeden, 58 Mo. 507; State v. Hamilton, 55 Mo. 
520; State v. Shields, 13 Mo. 239; Id. 422. 

A distinction should be taken, if possible, be- 
tween the character of the defendant as a party 
accused of crime, and his character as a witness, 
although it may not be perceptible to the mind of 
the average juror. When the defendant brings his 
character before the jury as a fact to be consider- 
ed by them in his behalf, the evidence pro and 
con, in relation to it, may be discussed by counsel, 
and weighed by the jury in determining the ques- 
tion of his guilt or innocence. But when the 
state undertakes to impeach him as a witness by 
evidence of general bad character, the evidence 
upon that subject should be used simply to dis- 
credit his testimony and take it out of the case, or 
destroy its value before the jury, leaving intact 

he presumption of good character in his favor as 





a defendant, and the court should by proper in- 
structions confine the application of such testi- 
mony to its proper and legitimate purpose. 
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CONTRACTS FOR FUTURE DELIVERY OF 
GRAIN—WHEN ILLEGAL. 





LYON ET AL v. CULBERTSON, ET AL.* 
Supreme Court of Illinois, September Term, 1876. 


Hon. BENJAMIN R. SHELDON, Chief Justice. 
“ SIDNEY BREESE, 
“ T. LYLE DICKEY, 
“ JOHN SCHOLFIELD, 
* PINCKNEY H. WALKER, 
** JOHN M. ScoTtT, 
‘“* ALFRED M. CRAIG, J 


Associate Justices. 


1. USAGE OF TRADE AS AFFECTING CONTRACTS.— 
Where there is a well known usage which obtains in trade, 
it will be presumed that all who engage in that business, 
where it prevails, contract witha view to it, unless they 
exclude the presumption by their contract. Hence,a 
usage may be proved to interpret the otherwise indetermin- 
ate intention of the parties, and to ascertain the nature 
and extent of the contracts. 


2. SAME.—A commercial usage, to take the place of gen- 
eral law, must be so uniformly acquiesced in, for sucha 
length of time, as to force the inference that it entered 
into the minds of the contracting parties and formed a part 
of the contract. 


3. CONTRACTS FOR FUTURE DELIVERY.—On a contract 
for the sale and delivery of grain at a future day, where the 
delivery and payment are to be concurrent acts, neither 
party can put the other in default without performing on 
his part, or offering to perform. 


4. SAME— WHEN ILLEGAL.—A contract for the sale of 
wheat in store, to be delivered at a future time, which re- 
quires the parties to put up margins as security, and pro- 
vides that, if either party fails, on notice, to put up further 
margins according to the market price, the other may treat 
the contract as filled immediately, and recover the differ- 
ence between the contract and market price, without offer- 
ing to perform on his part, or showing an ability to per- 
form, is illegal and void, as having a pernicious tendency. 


APPEAL from the Superior Court of Cook County. 


Leonard Swett, and John J. Herrick, for the appell- 
ants; Dent & Black, for the appellees. 


WALKER, J., delivered the opinion of the Court: 


We learn, from this record, that appellees, as part- 
ners in the tirm of Culbertson, Blair & Co., brought 
suit against appellants, also partners doing business 
under the name of J. B. Lyon & Co., to recover dam- 
ages for an alleged failure to perform contracts for the 
purchase of a quantity of wheat. 

There were several contracts, alike in their terms, 
except as to amounts and dates, and they were signed 
by different persons. This is a copy of one of them: 

“ CHICAGO, August 14, 1877. 

** We have this day bought of Culbertson, Blair & 
Co. 10,000 bushels of No. 2 spring wheat, in store, at 
$1.574 per bushel, to be delivered, at sellers’ option, 
during August, 1872. This contract is subject, in all 
respects, to the rules and regulations of the board of 
trade of the city of Chicago. 

J. B. LYon & Co., C.” 

The rules and regulations referred to are embraced 
in— 

“ RULE IX. MARGINS ON TIME CONTRACTS. 

“Src. 1. On all time contracts, made between mem- 


*From advance sheets of 83 Ill. 
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bers of the association, deposits for security and margin 
may be demanded by either or both parties; said mar- 
gin not to exceed ten (10) per cent. on the value of the 
property bought or sold on the day it is demanded. 
All such deposits to be made with treasurer of the as- 
sociation, unless otherwise agreed upon by the parties. 
Said deposits and margins may be demanded on and 
after the date of contract, and from time to time, 
as may be necessary to fully protect the party calling 
for the same. When margins are demanded, the party 
called upon shall be entitled to deduct from the mar- 
gin called any difference there may be in his favor be- 
tween the market price and the contract price of the 
property bought or sold. Any deposit may to equalize 
the contraet price with market price shall be consid- 
ered as a deposit for security, and not margin. 

“Src. 2. Should the party called upon, as herein 
provided for, fail to respond within the next banking 
hour, it sball thereafter be optional with the party 
making such call, by giving notice to the delinquent, 
to consider the contract filled at the market value of 
the article at the time of giving such notice; and all 
differences between said market value and the contract 
price shall be settled the same as though the time of 
said contract had fully expired: Provided, however, 
that, when the call is made during the general meeting 
of the board between 11 A. M. and 1 P. M., the deposit 
shall be made before 2 o’clock of the same day.” 

Under these contracts, deposits and margins were put 
up by the parties in conformity to the rules, from time 
totime. On the 19th day of August, 1872, the market 
for No. 2 spring wheat opened at from $1.55 to $1.57, 
and declined during the day, closing, after exchange 
hours, at from $1.44 to as low as $1.38. On the 20th. 
the market opened at from $1.27 to $1.34, and fell rap- 
idly during business hours. Between 11 and 1 o’clock, 
it was as low as $1.10 to $1.11 per bushel. 

It is claimed that, on the morning of the 20th, appel- 
lees became entitle to further deposits, and thereupon, 
by written notice sent to the office of the buvers, demand 
was made of Lyon & Co. for further margins, but fail- 
ing to respond to the demand within the next banking 
hour, Culbertson, Blair & Co. elected, under the rules, 
to consider the contract ‘filled, and charged to the ac- 
count of Lyon & Co. the difference between the pur- 
chase price and $1.114. and notified appellants thereof. 
This differente is the matter in dispute between the 
parties. On a trial in the court below, the jury found 
for plaintiffs the difference as claimed. A motion for 
a new trial was overruled, and judgment rendered on 
the finding, and this appeal is brought by defendants. 

The contract signed by Anderson has been adjusted, 
and hence it is not necessary to be considered; but the 
contracts signed by Templeton, as the purchaser, were 
admitted in evidence against the objections of ap- 
pellants. The court excluded evidence offered by 
appellees to show a usage among the members of the 
board of trade to demand of the broker the name of 
his principal at the time of the purchase, and failing 
to do so, it was regarded as an election by the seller to 
look alone to the agent fora fulfillment of the contract. 
The proper foundation for the introduction of this ey- 
idence was laid. 

Inasmuch as the great mass of commercial business 
is transacted by men pressed by their affairs, and who 
are not in the habit, even if time would permit, of re- 
ducing their agreements to writing, beyond a mere 
memorandum, the courts are compelled to look to the 
usages of trade or business to learn the real intention 
of the parties. If proof of such usages was not allowed, 
it is believed that, in a large number, if not the greater 
portion, of commercial transactions, the intention of 
the parties would be defeated, instead of being en- 
forced, when differences should occur between them. 





Where there is a well-known usage which obtains in 
trade, it must be presumed that all who are engaged 
in that business, where it prevails, contract with a view 
to it, unless they exclude the presumption by their 
contract. Hence, it has been repeatedly held by this 
court that a usage may be proved to interpret the 
otherwise indeterminate intention of the parties, and 
to ascertain the nature and extent of their contracts, 
not from their express stipulations, but from mere im- 
plication and presumptions, and acts of doubtful or 
equivocal character; but to have commercial usage 
take the place of general law, it must be so uniformly 
acquiesced in for such a length of time that the jury 
will fee] themselves constrained to find that it entered 
into the minds of the parties and formed a part of the 
contract. Dixon v. Dunham, 14 Ill. 324; Crawford v. 
Clark, 15 Ib. 561; Munn vy. Burch, 25 Ib. 35; Fay v. 
Strawn, 32 Ib. 295; Deshler v. Beers, 32 Ib. 368; Home 
Insurance Co. v. Favorite, 46 Ib. 261; Turner v. Daw- 
son, 50 Ib. 85. Other cases might be cited in illustra- 
tion of the rule, were not those referred to amply 
sufficient for the purpose. 

Were it not for the terms and conditions of the con- 
tracts as expressed in the rules of the board of trade, 
the case would be exceedingly simple and free from all 
difficulty. We presume all persons in the profession 
know that when, on the face of these agreements, the 
delivery of the wheat and the payment of the money 
were concurrent acts, to be performed by the parties 
at one and the same time, neither party could put the 
other in default without performing his part of the 
agreement, or offering to perform it. Had the time 
elapsed for performance, al! know that appellees would 
have been compelled to tender the wheat, and appel- 
lants to have refused to receive and pay for it, before 
the former could have sued and recovered. Pars. on 
Cont., vol. 2, p. 189; 1 Chit. Pl. 3651. This is illustrated 
by every well prepared precedent of a declaration on 
such contracts, whatever may be the form of action. 

But the parties having incorporated the rules of the 
board of trade into their agreement, the question 
arises as to its effect on the contract. It in terms pro- 
vides that, when either party shall be in default in 
putting up margins, after notice and within the next 
banking hour, the party calling for them shall there- 
upon have the right to consider the contract filled at 
the market value at the time of giving such notice, and 
all differences between such market value and the con- 
tract price shall be settled the same as though the time 
for fulfilling the contract had fully expired. This, in 
terms, does not require an offer, or an ability or will- 
ingness to perform on either part. It only, in terms, 
requires a mental operation, unaccompanied with any 
physical act. Until the expiration of the hour, and for 
a period of time afterwards, the party claiming a de- 
fault has, by the terms of the rule, the option to con- 
sider the contract filled or not, as he may choose. 

Had the agreement required the party, before he 
exercised the option, to have made an offer, or at least 
have shown that he had the ability to fulfill his part of 
the agreement, and was willing to do so, then the con- 
tract would have conformed to legal principles; but, 
under the terms of this contract, appellees were not 
required to have a bushel of grain they could have de- 
livered at the place of performance. It is true, the 
contract speaks of wheat “ in store,’ but neither wheat 
nor warehouse receipts were offered, nor was it shown 
that appellees had any wheat in Chicago, and it could 
not have been in the contemplation of the parties to 
deliver or receive it elsewhere, or it would have been 
so stated in the contract. The use of the words, ‘‘in 
store,”? we understand to mean, that it was, at the time 
of delivery, to be in store in Chicago. 

The fact that no wheat was offered or demanded, 
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shows, we think, that neither party expected the de- 
livery of any wheat, but, in case of default in keeping 
margins good, or even at the time for deliverv, they 
only expected to settle the contract on the basis of dif- 
ferences, without either performing or offering to per- 
form his part of the agreement; and if this was the agree- 
ment, it was only gaming on the price of wheat, and if 
such gambling transactions shall be permitted, it must 
eventually lead to what are called “ corners,”? which 
engulf hundreds in utter ruin, derange and unsettle 
prices, and operate injuriously upon the fair and 
legitimate trader in grain, as well as the producer, and 
are pernicious and highly demoralizing to the trade. A 
contract, to be thus settled, is no more than a bet on 
the price of grain during or at the end of a limited 
period. If the one party is not to deliver or the other 
to receive the grain, it is, in all but name, a gambling 
on the price of the commodity, and the change of 
names never changes the quality or nature of things. 

It has never been the policy of the law to encourage, 
or even sanction, gaming transactions, or such as are 
injurious to trade, or are immoral in their tendency; 
and the old maxim, that courts will always suppress 
new and subtile inventions in derogation of the com- 
mon law (Branch’s Principia, 71), would be applicable 
to such contracts. This seems to be a subtile inven- 
tion to abrogate well established, fair and just princi- 
ples of the law of contracts, and not only so, but to the 
great injury of fair and legitimate trade. 

Here, there was surrendered to appellees the deposit 
of $2,300, and the jury have found a verdict of $5,700, 
making in all $8,000 for compensation for damages 
sustained, when, so far as the evidence shows, appellees 
had no wheat they could have delivered, in fulfillment 
of the contract, nor does it appear that they ever ex- 
pected to deliver a bushel under this contract. They 
do not show that they have lost a dime, or that they are 
liable to lose anything under this contract. Why, then, 
say appellees should recover this large sum? All know 
that it is a fundamental rule that a party can not 
Yecover more than a compensation equal to his loss by 
any injury he may have sustained, except where puni- 
tive damages are given. 

There is no evidence that appellees had contracied 
for the wheat necessary to fill this contract, or had 
incurred the least expense towards its performance. 
Then why allow them to recover this large sum of 
money? We know of no principle of justice that re- 
quires it more than that of any debt incurred without 
cousideration to support it. It is true that appellees 
had put up their margins, and if, at the end of the time 
stipulated, the market had been against them, or if 
that had been the case before that time, and they had 
been in default, they would have lost it. 

The statute has prohibited, under heavy penalties, 
the sale of wheat on called options to buy or sell grain, 
because of its pernicious tendency; but it seems to us 
that these contracts for the sale of grain, where neither 
party intends to perform them, but simply to cancel 
them before or at their maturity, and pay differences, 
are as injurious to trade and fully as immoral as are 
the sales of options. Neither belongs to fair and legit- 
imate trade. 7 
* It is claimed this wheat was again sold to ascertain 
the differences that should be paid. What wheat? it 
may be asked. There is no evidence that appellees 
had any wheat that could be delivered at the place of 
this contract. So far as we can see, the wheat only ex- 
isted in imagination; and even this imaginary wheat 
may have already been sold a number of times before 
the imaginary fulfillment of the contract, which it is 
claimed put appellants in default. If the contract was 
for an actual sale, a delivery of the grain by warehouse 
receipts or otherwise, it would have been necessary to 














offer to perform, or at least shown a readiness to per- 
form, to have placed appellants in default, and then 
the difference between the selling price and the con- 
tract price would have been the fair measure of dam- 
ages. 

Whilst the law has studiously fostered fair and legit- 
imate trade, it has not sanctioned pernicious practices 
that are injurious to its votaries, and are demoralizing 
in their tendences. Nor can it change the rule, that 
the contract may have been made in good faith, with an 
honest expectation that the wheat would be delivered 
and the money paid therefor, as the law is equally im- 
perative that an offer, or at least a readiness, to per- 
form must be shown by the party seeking to put the 
other in default. But when they, by the agreement, 
dispense with a performance, or at least an offer, or 
readiness to perform, then they render the contract 
obnoxious to the law of contractss Pickering v. Cease, 
79 Ill. 828. It is this effort which stamps it as being in 
the nature of a gaming contract. It is this effort which 
characterizes the transaction, and renders it illegal. 

We are aware that there are cases which hold that a 
party may be excused by the default of the other, in 
the performance of a precedent act, from proving an 
offer or a readiness to perform on his part, before de- 
claring the contract at anend. Nor is it claimed that, 
when appellants failed to put up further margins, ap- 
pellees might not have rescinded the contract by noti- 
fying appellants that it was atanend, The contract, 
on its face, was for the sale and delivery of wheat, at a 
specified price, within a given time; and there was a 
further agreement contained in the rules of the board 
of trade, that the parties would put up margins, each 
to secure the other in the performance of the contract. 

Then, when this latter agreement was not performed 
by appellants, what resulted as a legal consequence? 
Why, manifestly the damage, only, resulting from a 
failure to comply with its requirement. It was not for 
a failure to receive the grain on an offer, or a readiness 
to deliver. And in such a case, what may be recoy- 
ered? Surely nothing more than the damages sus- 
tained by appellees. And what were the damages sus- 
taineis The proc‘ shows they were nothing, as appel- 
lees had no wheat that could be delivered in fulfillment 
of the contract. An agreementto perform several acts 
at different times, does not authorize a party to recover 
for a breach of all because the other party has refused 
to perform the first in the series. 

Suppose an owner of a lot of ground were to contract 
with a builder to furnish all the materials and labor 
and construct for him a house on the lot; and suppose 
the agreement provided that the builder should com- 
mence the work at once, and complete the structure 
within twelve months, and the owner was bound to 
pay therefor $20,000, in equal monthly installments; 
and the builder should enter upon the performance of 
the contract, and expend $1,000 in materials and labor, 
and the owner should make default in the payment of 
the first installment. Does any one suppose that the 
builder could, even if the agreement so provided, treat 
the contract as filled by him, and sue for $20,000? We 
apprehend that no one would contend that he could. 

Again, suppose there should be added to such an 
agreement a provision that, if the builder should make 
default, the owner might treat the contract asfully per- 
formed by him, does any one imagine, on the default of 
the builder, that the owner eould sue for and recover 
of the builder, as though he had paid him in advance, 
the $20,000, although he had not paid a dollar on the 
contract? We presume no one could say it would be 
legal or just to permit such a recovery. 

Or suppose, in such a contract, it should be agreed 
that the builder should furnish the materials, for which 
the owners should pay him, and if the owner should 
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make default, that he should pay for all increase in 
their value; and suppose that, from some sudden and 
unexpected emergency, building materials should ad- 
vance fifty per cent, would any one suppose that he 
could, on the default of the owner, sue him and recover 
the rise in their value—we will suppose $5,000 or $6,000 
— when he did not have on hand any such material, and 
had contracted for none, nor expended anything there- 
for? We apprehend that all fair-minded men would 
say it would be unjust and oppressive in the extreme. 

In the cases supposed, such has never been held to 
be the measure of recovery, and it seems to be obvi- 
ous that the parties could not contract for such a meas- 
ure of damages. It wonld shock the sense of justice of 
all right-thinking persons, and such a rule would be 
monstrous. All must concede, in the cases supposed, 
that a recovery for the labor already performed, and 
money expended, together with such proximate dam- 
ages as the party not in default had actually sustained, 
would be the limit of the recovery, because that would 
be the injury sustained. Then the recovery would not 
be the sum due on the fulfillment of the contract by 
either party, but the amount of damages sustained by 
the breach of the precedent clause of the agreement. 

In the cases supposed, an action could not be main- 
tained on an averment that the party not in default 
had fulfilled his part of the contract, although it might 
have stipulated he might treat it as fulfilled; but to 
recover, the action would be on the breach of the pre- 
cedent clause of the agreement. And this is the ex- 
tent of the cases which hold that, on the breach ofa 
precedent clause of the agreement by one of the par- 
ties, the other may terminate the contract, and sue for 
and recover damages, without waiting for the expira- 
tion of the time for the fulfillment of the agreement, 
or offering or showing a readiness to perform his part 
of the contract. And in such case, the party not in 
default may recover all damages growing out of the 
breach of the precedent part of the agreement, and not 
to the same extent that he could, had he performed in 
full his part of the agreement, and the other had not 
performed his part. 

We fail to perceive any difference in principle be- 
tween the supposed cases and the one at bar. It may 
be that, had the declaration counted alone fora breach 
of the agreement to put up margins, and appellees had 
proved that they had sustained damage, by having 
wheat on hand to deliver, or wheat actually purchased 
to be delivered on the contract, and on which they had 
sustained loss, the amount of such loss might have been 
recovered; but no such loss is shown. 

There is another class of cases which hold that the 
contracting parties may fix a measure of damages which 
either shall pay, who shall make default. But, to be 
legal, the sum thus agreed to be paid as liquidated 
damages must be reasonable, and not oppressive. If 
the sum thus fixed is highly penal, and unjustly op- 
pressive, courts of justice should never enforce the 
payment of such exorbitant sums. Courts must treat 
such unjust and oppressive agreements as penalties, 
and refuse to enforce them. In all penal bonds there 
is a positive agreement to pay the sum named, if the 
obligor shall fail to perform the annexed condition; 
and yet, all know the penalty can not be collected, but 
onjy the actual damages sustained by the breach of the 
condition. If the damages proved equal to the sum 
named in the bond, the recovery may be to that extent, 
but the recovery is for the damages, and not the pen- 
alty. In this case, the conditions contained in the rules 
of thé board of trade, if to be enforced as claimed, are 
highly penal, as is illustrated by the recovery below— 
so much 80 as not to be enforced. 

Another view may be taken of this contract. We 
have seen that, in case of a failure to put up margins 





as required, the party demanding them may elect to 
consider the contract as filled, and the settlement shall 
then be based on the difference between the contract 
price and the market price when the default is made. 

It would by no means be a forced construction, to say 
this contract means that, when the party elects to re- 
gard the contract as filled, if he desires to do more than 
to simply declare the contract at an end—if he de- 
sires to hold the other party liable for damages—he 
must do all things that would have been required of 
him in case the time for delivery had elapsed. Had 
the time for delivery by one party, and payment by the 
other, arrived, by the terms of the contract appellee 
would, it may be held, have been compelled to have 
tendered the wheat or warehouse receipts before they 
could have put appellants in default, so as to recover 
damages for a breach of contract. And the agreement 
gave the sellers the option to fix the day of delivery, 
and the right thereupon to demand payment, so it 
should be within the period limited by the contract. 

If such was the effect of the terms of this contract, 
then appellees had the right to, and were required to 
offer the grain, whenever they elected to treat the time 
as having arrived for the fulfillment of the agreement. 
If they elected, on the 20th of August, to treat the time 
as having arrived when they would would fill the con- 
tract, they should have done so precisely as though the 
last day had arrived within which they could make a 
delivery and demand payment. With this construc- 
tion, appellees were bound to offer the wheat or ware- 
house receipts therefor, and hence, they having failed 
to make such an offer, they have failed to show them- 
selves entitled to recover. 

We have examined with great care the able and ex- 
haustive argument of appellees’ counsel filed on a pe- 
tition for a rehearing, but are constrained to adhere to 
the conclusion heretofore announced, but have modi- 
fied in some respects the views heretofore expressed. 

For the reasons herein expressed, the judgment of 
the court below must be reversed, and the cause re- 
manded. Judgment reversed. 

DICKEY, J., dissented, and filed a lengthy opinion. 
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ELECTIONS — INSPECTION OF BALLOTS 
BY COURTS. 


HUDSON v. SOLOMON. 





Supreme Court of Kansas, July Term, 1877. 
[Filed October 26, 1877.] 


Hon. ALBERT H. HORTON, Chief Justice. 


“ 
~ = . ~~ ag } Associate Justices. 


1. BALLOTS AS CAST TO CONTROL.—Ballots cast at an 
election are the primary, the controlling evidence, As be- 
tween the ballots cast at an election and a canvass of those 
ballots by the election officers, the former are the primary, 
the controlling evidence. 


2. PRESERVATION OF BALLOTS AS EVIDENCE—CUSTO- 
py.—In order to continue the ballots controlling evidence 
it must appear that they have been preserved in the man- 
ner and by the officers prescribed in the statute, and that 
while in such custody they have not been so exposed to 
the reach of unauthorized persons as to afford a reasona- 
ble probability of their having been changed or tampered 
with. 


ORIGINAL proceedings in quo warranto. 


Everest & Waggoner, for plaintiff; John Doniphan 
and Smith & Solomon, for defendant. 


BREWER, J., delivered the opinion of the court: 
The question is as to the number of votes received 
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by the two gentlemen, parties to this action, respec- 
tively, in the second ward in the city of Atchison at 
the last city election for the office of City Attorney. 
The canvass, as made by the judges and clerks of elec- 
tion on the night of election, gave Mr. Hudson one 
hundred and twenty and Mr. Solomon one hundred 
votes. This, in conjunction with the votes in the other 
wards, elected Mr. Solomon by twenty majority. A 
recount of the ballots, made in the presence and un- 
der the direction of the justices of the court, gave Mr. 
Hudson one hundred and forty-three and Mr. Solomon 
one hundred votes. In addition there was found one 
ballot, probably intended for Mr. Hudson, but which, 
owing to the manner in which different parts of it were 
pinned together, was not counted by us as cast for 
either. This would elect Mr. Hudson. 

The question, then, is which should obtain, the can- 
vass of the election officers, or the result as shown by 
the ballots themselves. Itis a primary rule of elections 
that the ballots constitute the best, the primary, evi- 
dence of the intention and choice of the voters. State 
ex rel. v. Judge, etc., 13 Ala. 805; People ex rel. v. 
Holden, 28 Cal, 128; McCrary on Elections, secs. 291, 
439; Cooley’s Const. Lim., p. 625. In the case from 
California the court uses this languge: “ Intrinsically 
considered it must be conceded that the ballots them- 
selves are more reliable, and therefore better evidence, 
than a mere summary of them. Into the latter, er- 
rors may find there way, but with the former this can 
not happen. The relation between the two are at least 
analagous to that of primary and secondary evidence.” 
A canvass is but a count of the ballots, a convenient 
and expeditious method of determining the choice of 
the people as disclosed by the ballots, and therefore, 
but secondary evidence. The necessities of the case 
make it prima facie evidence, but unless expressly so 
declared by statute it is never conclusive. State ex rel. 
v. Marston, 6 Kan. 524; Russell v. The State, 11 Kan. 
208. As between, therefore, the ballots themselves and 
a canvass of the ballots, the ballots are controlling. 
This is of course upon the supposition that we have 
before us the very ballots that were cast by the voters. 

And this presents the difficult question in this case. 
For, as under the manner of our elections, there is 
nothing upon the face of a ballot to identify it as cast 
by any particular voter, or even as actually used at 
any election; nothing to distinguish one ballot from 
another of those cast by the members of the same 
party, as no file or other mark is made in the canvass 
or otherwise, after election, upon any ballot by which 
its actual use at such election may thereafter be estab- 
lished, and as at any election there is always a large 
surplus of unused ballots, it is evident that if oppor- 
tunity were offered ballots might be withdraw from the 
box and others substituted with but little chance of de- 
tection. Thus in the case before us, if there was but 
a single officer to elect, and but a single name on the 
ballot, how easily could one having access to the box 
throw in twenty-three or four additional ballots and 
thus bring about the very difference that appears be- 
fore us now. And who could thereafter tell which 
were actually voted and which subsequently were 
thrown in? The ballot, then, upon its face containing 
no marks of identification, we must look aliunde for 
evidence of the identity of those offered and counted 
before us with those actually cast at the election. And 
this evidence we find in the testimony as to the manner 
in which the ballots have been preserved, a comparison 
of the canvass made as to all the officers voted for at 
that election with the result as shown by the ballots 
and certain other circumstantial evidence. 

And first as to the preservation of the ballots. It 
appears that on the night of the election, as the ballots 
were called off, they were strung on a thread as pre- 








scribed by the ‘statute (Gen. Stat. p. 408, § 20); that 
this was done publicly by the judges in the presence 
of several spectators; that after the canvass thus pub- 
licly made had been completed, the ballots as strung 
together were sealed up in an envelope, duly marked 
and directed to the city clerk, with the poll books de- 
posited in the ballot box; this box had two covers; 
one an inside sliding cover, fastened by a screw, and 
the other an outside lifting cover, fastened by a pad- 
lock. Both covers were fastened, and the box and key 
were entrusted to Mr. N. A. Maher, one of the judges 
of election, to be by him delivered to the city clerk. 

It appears that after the canvass, which was finished 
late in the evening, he carried the box with him to the 
office of the Champion, where were gathered quite a 
number of persons to hear the election news. After 
tarrying there awhile, he went home, taking the box 
with him. He kept the box in the house until the 
afternoon of the next day, when he carried it to the 
office of the city clerk and delivered itto him, While 
Mr. Maher had it in his house, it was deposited in the 
sleeping-room and the key curried in his pocket. Mr. 
Barker, who was city clerk at the time, retained it in 
his offiee and custody for six days, when he was suc- 
ceeded in office by the present incumbent, Mr. White, 
by whom it has since been kept, part of the time in his 
office and part of the time in the vaults of a bank. 
Four days after Mr. White received it, he placed some 
tape around the box and sealed it at the corners, and 
the seals were unbroken when brought into our pres- 
ence. 

It thus appears that from the time of the canvass to 
that of our examination, the ballots were in the custody 
of three persons, each of whom testifies that they were 
not handled by any one while in his custody. It ap- 
pears, also, that the box in which were these ballots 
was itself unlocked and opened but four times, and 
then only for the purpose of taking out the poll-books. 
Now, unless we impute to some one of these three 
parties intentional wrong in opening or permitting to 
be opened the box, and changing or permitting to be 
changed the ballots, and in willful false swearing upon 
this trial, and, as there is not the least foundation for 
such an imputation, it would seem that there could be 
but little doubt that the identical ballots at that elec- 
tion have been preserved, and preserved unaltered, 
and were those examined by us. 

But it is said that there were opportunities for reach- 
ing and opening this box and changing the ballots; that 
this might have been done at the Champion office, at 
the house of Mr. Maher, or in the city clerk’s office, 
prior to the sealing of the box by Mr. White. It is 
true there is a possibility of such a thing, but is there 
any probability of it? Take the Champion office first, 
and see what must be assumed. This was the same 
night, and immediately after the canvass. It must be 
assumed that some one had a motive. This implies 
knowledge of the result of the canvass in the four 
wards, and of the number of ballots that must be 
changed. It must be assumed, also, that the party 
having motive had knowledge of the presence of the 
judge of the second ward election, with the box and 
ballots, in the Champion office, and had possession of a 
key fitting the lock of the box; that he could take the 
box off from the desk of Col. Martin, upon which it 
was placed by Mr. Maher, in the presence of Mr. Maher 
and of a large number of parties eager about election 
matters; that he could take the box out of the room, 
unlock it, make the changes, and return it to its 
proper place upon the desk, and all this without de- 
tection or exposure. This is so near the impossible as 
to be of little moment. 

Perhaps the improbability may not be so striking as 
to the other places named, but the opportunity af- 
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forded was so slight, that it seems almost like trifling 
with language to speak of it as an opportunity. 

But beyond the direct testimony as to the manner of 
keeping the box and ballots, there is indirect evidence 
of value, as to the identity of the ballots. The testi- 
mony shows that they were strung on a thread, and 
then placed in a sealed envelope; they were so found 
by us. It also shows that the straight Republican 
tickets were counted first, then the straight Demo- 
cratic, and then the scratched; and so we found the 
ballots arranged on the thread. Again, there were 
several offices to be filled at that election, and each 
ballot had the names of candidates for the respective 
offices. So we had a count made of the votes cast for 
all, so as to compare the result with the canvass. We 


found the proper number of ballots, so that if any had | 


been put in an equal number had been taken out. For 
mayor, the canvass gave Mr. Downs 232 votes; our 
count, 230. For police judge, the canvass gave A. 
Spalding 164 and G. Scoville 79 votes; our count the 
same. For marshal, the canvass gave Tofte 130 and 
Dobson 111 votes; our count, Tofte 129 and Dobson 
109. For treasurer of board of education, the canvass 
gave A. H. Lamphere 235, and our count 236 votes. For 
member of board of education the canvass gave A. F. 
Martin 240, and our count 235 votes. For city treasurer 
the canvass gave Wm. Bowman 142 votes, J. M. Linley 
82; our count, Bowman 163 and Lindley 82. So that, 
except as to Bowman for treasurer, and Hudson for 
city attorney, the canvass and our count substantially 
agreed. If any change, therefore, had been made in 
the ballots as to the plaintiff, it must have been made 
as not to increase the total number of ballots, as to 
preserve to Mr. Solomon the same number of votes, to 
add 23 votes to Mr. Hudson, aud leave unchanged the 
votes for all the other offices except one of the candi- 
dates for city treasurer. The difficulty of accomplish- 
ing this can only be fully appreciated by one who sits 
down with 240 ballots, nearly half of which are scratched, 
and attempts to make the change. 

But again, it will be perceived that the only substan- 
tial difference between the canvass and our counts are 
in the votes cast for plaintiff and for Mr. Bowman. 
Now the testimony taken by deposition long before our 
count, shows that at the time of the canvass there was 
some discrepancy between the two clerks in tallying 
the votes for these officers, and that it was claimed that 
Mr. Tibbals, one of the clerks, had tallied too many 
votes for these gentlemen, and an attempt was made to 
correct his tally sheets. An examination of the tally 
sheet kept by Mr. Tibbals showed that he tallied 155 
votes for Mr. Hudson and 157 for Mr. Bowman, but the 
tallies made by the other clerk, Mr. O’Keefe, were ac- 
cepted as correct, and Mr. Tibbals’ sheet corrected ac- 
cordingly. It is not pretended that the correction was 
made by a recount of the votes, but simply that the 
tallies were fixed up to the satisfaction of the judges. 
Over the tallies as they appear on the sheet of Mr. 
O’Keefe, for these two gentlemen, appears a series of 
dots, corroborating the testimony that at the time of 
the canvass there was some trouble about the tallies 
for these officers. All this testimony, taken together, 
forces the conviction on our minds that the ballots 
have not been changed or tampered with. It is true 
there is testimony tending in the other direction, the 
strongest, perhaps, being that of a disinterested party 
who was present at the night of the canvass and kept 
a tally of the votes for three of the offices, including 
that of.city attorney, as called off by the judges, and 
testifies that his tally corresponds with the result as 
shown by Mr. O’Keefe’s sheet, and as returned by the 
canvassing officers. But it is not to be presumed that 
an outsider, having no interest in the matter, would be 
as careful as the sworn officers, and the fact is estab- 








lished by the testimony, and patent from the tally 
sheets, that there was a discrepancy between the two 
clerks as to these two offices, and it is undisputed that 
the discrepancy was attempted to be corrected without 
arecount. Other testimony of the judges and clerks, 
that they made an honest canvass, while it is good and 
satisfactory evidence of the honesty of their inten- 
tions, does not preclude the possibility of a mistake—a 
mistake which their own tally sheets show was made 
by one or other of their clerks, and which the count 
made by us shows resulted to the prejudice of the 
plaintiff's rights. 

Some days after the trial had been completed and 
the case submitted to us for decision, an application 
was made by defendant to reopen the trial for the ad- 
mission of further testimony. The application was 
based upon these facts. The poll books show the cast- 
ing of two hundred and forty-five votes. It appears 
that one ballot was rejected. Our count gave to the 
two candidates two hundred and forty-three votes. 
Now the the defendant files affidavits to the effect that 
several ballots were cast upon which there was no 
name for city attorney. Such testimony might be very 
important. Tf, for instance, it could beclearly establish- 
ed that five ballots were cast with the name of no one 
thereon for the office of city attorney, the inference 
would seem irresistible that the ballots before us were 
not the same as those canvassed, or at least not un- 
tampered with. After reflection, and with some hesi- 
tation, we feel constrained to overrule the applica- 
tion. It was not claimed as right, but was an appeal 
to the discretion of the court, and was refused princi- 
pally for these reasons. The pleadings distinctly gave 
notice to this question. It concluded that one hundred 
votes were cast for Mr. Solomon, and alleged that one 
hundred and forty-eight votes were cast for Mr. Hud- 
son. So that it would plainly tend to defeat the 
plaintiffs case to show that were several ballots upon 
which was the name of neither candidate, and refer- 
ence was made to this fact in the testimony. Now 
there was nothing in the affidavit to show any good 
reason why this testimony was not introduced upon 
the trial. Some of the gentlemen whose affidavits 
were filed were witnesses already sworn and exam- 
ined. The defendant is too good a lawyer not to have 
seen the value of such testimony. The manner in 
which he has conducted this shows that he thoroughly 
understands the strong points in his favor, and that he 
has prepared his defense with care and industry. 
Again, to open the case for new testimony would nat- 
urally work delay, and already half the term of office 
has expired. Further delay should only be granted 
upon the clearest showing. And again, the testimony 
offered is of a character which, conceding the utmost 
good faith and entire honesty of the affidavits, our 
knowledge of elections and the manner of conducting 
them, satisfies us is very liable to be weakened, if not 
entirely overthrown, upon cross-examination. 

We have given to this case more attention than per- 
haps the importance of the office justifies. The contest 
is about a city office of small salury, short term, and not 
the highest importance. It is a contest which we think 
ought to have been commenced and terminated in the 
district court. But having been brought in this court, it 
has given us an occasion for examination of some mat- 
ters of importance in reference to elections, and enables 
us to lay down these as cardinal rules covering elec- 
tions and election contests: 

1. As between the ballots cast at an election and a 
canvass of these ballots by the election officers, the 
former are the primary, the controlling evidence. 

2. In order to continue the ballots controlling as ev- 
idence, it must appear that they have been preserved 
in the manner and by the officers prescribed in the 
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statute, and that while in such custody, they have not 
been so exposed to the reach of unauthorized persons 
as to afford a reasonable probability of their having 
been changed or tampered with. 

Judgment will be entered in favor of the plaintiff for 
the possession of the office and four hundred and sev- 
enty-three dollars, the amount of salary and fees ad- 
mitted te have been received by the defendant as city 
attorney. 

All the justices concurring. 

Note.—The principles of law here enunciated are such 
as should govern in determining the result of all popular 
elections. And the right to an office dependent on an 
election by the people should be determined by the num- 
ber of legal votes cast at the election, and not by the cer- 
tificates of the election officers. The ballots should be the 
highest and best evidence of the result of an election, and 
the object and aim of election laws are that the person re- 
ceiving the greatest number of votes for an office is of 
right entitled to the same. This doctrine is announced in 
the above case in clear and forcible language. Both upon 
principle and authority the certificate of the election offi- 
cers is but prima facie evidence of the result of an election, 
for it is the election and not the canvass ef the votes, or 
the certificate of the election officers that confers the right 
to the office. The certificate of a board of canvassers is 
merely evidence prima facie showing for whom a majority 
of the votes appears to have been given, and it is now a well 
established doctrine that in a proceeding to test title toa 
public office the certificate is not conclusive as to the re- 
sult shown thereby, but the courts will investigate the 
facts of the election, ascertain the number of votes and 
for whom cast. High on Extraordinary Legal Remedies, 
§§ 61, 638 and 639; Cooley on Const. Lim. § 623; Russell 
v. State, 11 Kan. 308; Wells v. Marston, 6 Kan. 524; People 
v. Van Slyck, 4 Cowen, 297; State v. Steers, 44 Mo. 223; State 
v. Vail, 53 Mo. 97; Bashford v. Barston 4 Wis. 567; Dishon 
v. Smith, 10 Iowa, 212; People v. Cook, 14 Barb. 259, affirm- 
ed by Court of Appeals in 8 N. Y. 67; People v. Ferguson, 
8 Cowen, 102; People v. Vail, 12 Wend. 12; People v. Sea- 
man, 5 Denio, 499; Magee v. Supervisors, 10 Cal. 376; Wicks 
v. Jones, 20 Cal. 50; Taylor v. Taylor, 10 Minn. 107; Ex 
parte Reid, 50 Ala. 409; People v. Pease, 27 N. Y. 45; How- 


ard v. Shields, 16 Ohio St. 184; People v. Van Cleve, 1 Mich. 
» 422. 


The very question to be determined in contesting the 
right to an office is who, in truth and fact, was the choice 
of the electors as expressed by their ballots. And the law 
as laid down by the court in the above case is more likely 
to reach the real justice of a controversy of the character 
involved therein, and give effect to the will of the people 
than that of a contrary doctrine, holding that the poll 
books and tally sheets, made by the election officers in the 
hurry and excitement usually attendant upon the per- 
formance of such duties, are superior evidence to the bal- 
lots themselves. For there can be no reasonable excuse 
for centinuing a person in office when it is shown that he 
is there in direct opposition to the express wishes of the 
electors as disclosed by their ballots. Such a doctrine 
would make the only ones authorized to speak the will of 
the people the election officers, who are often chosen with- 
out care as to their qualifications or honesty ; for if through 
fraud incompetency, carelessness or mistake the elec- 
tion officers can “ count in” one who has never received a 
majority of legal votes and “‘ count out” one who is the 
choice of the people as indicated by their ballot, then every 
safe guard of popular elections would be destroy¢d. 

For as was said by the learned judge in Gossard v. 
Vaught, 1@ Kan. 166, ‘‘ If the people have voted, why should 
the acts of their agents, be they what they may, ever de- 
feat the result of the vote.”’ The rule followed in the princi- 
pal case that to the ballot all else must yield is as it should 
be, for the evidence contained in the ballots is made the 
foundation of the poll books and tally sheets which are to 
be prepared by the election officers, as well as the basis 
upon which the certificate of election should be issued. 
The entire machinery of the election laws is to elicit an 
expression of the will of the electors in the choice 
of officers, and it can not be said that a can- 
didate is elected unless he has received a majority 
of the legal votes cast. When the ballots have been 
preserved as required by the local law they are cer- 
tainly the highest evidence of the result of an election. 
The legislature could have had no other design in provid- 





ing for the preservation of the ballots than to make them 
evidence of their own contents and the test of the correct- 
ness of the returns made from them by the election offi- 
cers, and the rule should be that, in the absence of any 
evidence to the contrary, the court would be bound to pre- 
sume that the ballots were in the same condition when 
produced on the trial by the proper custodian as they were 
when deposited in the ballot box. People v. Holden, 28 
Cal. 123. E. 


_ 
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ELECTIONS—MANDAMUS TO CANVASSERS 
OF’ VOTES. 








STATE EX REL. METCALFE v. GARESCHE. 
Supreme Court of Missouri, October Term, 1877. 
[Filed October 30, 1877.] 


Hon. T. A. SHERWOOD, Chief Justice. 
* . B. NAPTON, 
“ "WARWICK HOUGH, 
“« ~6E. H. NORTON, 
“ JOHN W. HENRY, 


Associate Justices. 


1. DuTY OF CANVASSERS OF VOTES—MANDAMUS. — It is 
the duty of the canvassers of votes of an election to certi- 
fy the votes as returned to the county clerk, and any alter- 
ation of such votes made upon the poll books after they 
came into his custody, can not alter their duty to certify the 
votes so returned. In such a case they are required to re- 
store the true figures, and certify the same as originally 
returned. And where the canvassers have knowledge that 
an alteration has been made, but do not kpow positively 
that such alteration was made after the poll books came 
into the custody of the county clerk, and have not the 
power to take testimony as to the fact, the circuit court has 
power, in a proceeding by mandamus to compel such offi- 
eers to count the vote certified to them, to determine for 
them which was the vote so certified. 

2. MANDAMUS—MINISTERIAL AND JUDICIAL OFFICERS. 
A writ of mandamus will lie to compel the performance of 
a particular ministerial act although it will not lie to com- 
pel the performance of particular judicial act. It sim- 
ply requires the judicial officer to proceed to do his duty; 
while in addition to this it indicates to the ministerial offi- 
cer what his specific auty is. 


HovuGu, J., delivered the opinion of the court: 


This was an application at the relation of Lyne 8. 
Metcalfe for a mandamus to compel the defendants, 
Finney and Shultz, justices of the County Court of 
St. Louis County, and the defendant Garesche, clerk 
of said court, as canvassers of the returns of the 
election held on the 7th day of November, 1876, to 
count the returns of precinct No. 57, in St. Louis 
County, at 272 votes for R. Graham Frost and 318 votes 
for the relator for Representative in Congress for the 
Third District of Missouri. The chief averments of 
the alternate writ, omitting the formal facts, are, that 
at said election, the relator and said Frost were the 
only candidates for Representative in Congress for 
said district and the judges and clerks of election pre- 
cinct 57 in said district, certified on the poll books 
from said precinct that at said election said Frost re- 
ceived for said office 272 votes and the relator 318 votes; 
that said poll book and returns so certified were re- 
turned and delivered to defendant, Garesche, at the 
county clerk’s office on the 8th day of November, 1876; 
that after said book was so received, and while it was 
in the custody of said Garesche, and on the 9th day of 
November, 1876, said return was illegally, falsely and 
fraudulently altered by changing the figure 7 therein 
into 9 so as to make it 292 instead of 272 votes for 
Frost; that the defendants acting as canvassers have 
arbitrarily and oppressively refused to count the vote 
of said precinct 57 as 272 for Frost as the same was re- 
turned and certified, and unless prevented, will, con- 
trary to law and in violation of their duty in the prem- 
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ises, falsely return 292 votes as cast for Frost at said 
precinct instead of 272 as returned by the judges and 
clerks of election. 

The defendants Finney and Shultz in their return 
to the writ, aver that they did not know that there 
had been any change in the certificate and return of 
the judges and clerks of election precinct No. 57, nor 
whether if such change had been made, the same was 
made before or after said return was delivered to said 
Garesche; that said Garesche informed them that there 
were circumstances which led him to believe that 
said return had been changed in his office, bnt he had 
neither official nor personal knowledge of the fact; 
that said Garesche furnished them with said poll books, 
and the returns and certificates showed that said Frost 
had received 292 votes at said precinct at said election, 
and they as canvassers counted said returns as they 
appeared on the face of the poll books, and not other- 
wise, as they were in law bound to do. 

Defendant, Garesche, in his return averred that from 
circumstantial evidence elicited by him in examina- 
tion of the facts, he believed that the alteration as al- 
leged in the petition had been made, but by whom he 
had no knowledge or information sufficient to form a 
belief; that in his desire to do even justice and faith- 
fully perform the, duties imposed on him by law, he 
had enquired of counsel learned in the law, whether 
he would not be authorized to change it to 272, which 
he believed to be the true return. But he was, by the 
counsel whom he so consulted, advised that unless he 
knew the fact of such alteration, and did not simply 
believe from circumstances which came to his knowl- 
edge since the alieged alteration was made, he had no 
authority to count it otherwise than 292; but with 
these figures he should in his return recite his belief 
as to the alteration. 

The circuit judge who tried the cause, found from 
the testimony that the figures on the poll-book of pre- 
cinct No. 57, representing the number of votes cast for 
Mr. Frost, were 272 when the said book was returned 
by the judges of the election to the county clerk; that 
the figure 7 of the said number—272—was changed and 
altered to a figure 9, so as to make the figures repre- 
senting the number of votes cast for Mr. Frost at that 
precinct 292 instead of 272; and that such change or 
alteration was made after the said poll-book had been 
returned by the judges of election to the county clerk, 
and thereupon ordered the peremptory writ as prayed. 
The judgment of the circuit court was affirmed by the 
court of appeals, and the defendants have appealed to 
this court. 

The facts found by the circuit judge were fully es- 
tablished by the testimony given at the trial. The 
number of votes returned for Frost was 272, and not 
292. With the correctness of that return the canvass- 
ers had nothing to do, nor was it a proper subject of 
inquiry in the trial court. The duties of the canvassers 
were purely ministerial; they were without official 
discretion. The vote which was certified to the county 
clerk was the vote which it was the duty of the de- 
fendants to certify to the secretary of state. No altera- 
tion of that vote on the poll-books, which was known 
by the canvassing officers to have been made either by 
accident or fraud, after they came to the custody of the 
county clerk, could alter their duty to certify the vote 
so returned. It would, in such case, have been their 
duty to restore the true figures and certify the same as 
they had originally been returned tothem. The per- 
formance of such duty could undoubtedly be compelled 
by mandamus. This much is conceded by defendant’s 
counsel. Where, however, the canvassing officers 
know that an alteration has been made, but do not 
know, though they may huve good reason to suspect, 
that such alteration was made after the poll-books 





came to the custody of the county clerk, as they can 
not take testimony, and can not, therefore, ascertain 
what figures were certified by the judges and clerks of 
election, can the circuit court, in a proceeding by man- 
damus to compel such canvassing oflicers to count the 
vote certified by the judges and clerks of election, de- 
termine for them which is the vote so certified? This 
is the precise question presented by this appeal. We 
think it can. If it can not, a proceeding by mandamus 
in such a case must be utterly nugatory. A peremp- 
tory writ of mandamus simply to count the votes certi- 
fied by the judges and clerks, without ascertaining 
which was the vote so certified, would be a mere 
brutum fulmen, as it could never be determined from a 
certificate of obedience whether the writ had in fact 
ever been obeyed. If it be left to the canvassers to 
determine what the true return is, no attachment for a 
violation of the writ in that regard could ever issue; 
for the court could never determine that its writ had 
been violated without first deciding what vote should 
have been counted. The object of the writ in the 
present case was to compel the counting of the true 
return; the writ could not issue until there had been a 
failure or refusal to count such return, and no such 
failure or refusal could be found to exist until the 
court had determined which was the true return. 
Having ascertained which was the true return, and that 
the canvassing officers had failed or refused to count it, 
thus leaving their legal duty unfulfilled, the peremp- 
tory writ commanded the performance. It will thus 
be seen that the right to determine the specific legal 
duty of ministeri«l officers such as the defendants are, 
necessarily results from the very nature of the pro- 
ceeding by mandamus. 

In the case of officers or tribunals exercising judicial 
functions, it is otherwise; the writ only commands 
them to act, without designating what their action 
should be. 

In the case of the State ex rel. Adamson v. Lafayette 
County Court, 41 Mo. 224, it was said: ‘‘The writ of 
mandamus lies either to compel the performance of 
ministerial acts, or is addressed to subordinate judicial 
tribunals requiring them to proceed to exercise their 
judicial functions.” 

The discrimination here made between the functions 
of this writ, wheu addressed to judicial or ministerial 
officers, supports the view we have taken. It does not 
lie to compel the performance of a particular judicial, 
act, but it does lie to compel the performance of a par- 
ticular ministerial act. It simply requires the judicial 
officer to proceed to do his duty; it not only requires 
the ministerial officer to proceed to do his duty, but it 
also indicates what his specific duty is. 

To assert that the writ of mandamus can not require 
the performance, by a ministerial officer, of any act 
which he does not, with the lights before him, conceive 
it his duty to perform, is to destroy the efficacy of the 
writ and to substitute the conscience of the officer for 
the command of the law, for his errors, unlike those of 
judicial officers, may not be reviewed upon appeal. 
Yet such is the argument of defendants. They insist 
that they intended no wrong in counting 292 votes for 
Frost instead of 272, and because they did not have 
sufficient information to convince them that the altera- 
tion was made after the returns reached the county 
clerk, and they were without authority to take testi- 
mony on that subject—that, therefore, the court can 
not compel them to do otherwise than they have done; 
that the court itself would not have done otherwise, if 
placed in their situation. Such considerations might 
be invoked to shield them from penal or pecuniary lia- 
bility, but they can not excuse the non-fulfillment of 
the law. The court found that the specific legal duty 
imposed upon the defendants by the statute, to count 
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the returns as transmitted by the judges and clerks of 
election, had not been performed, and it required them 
to perform it. 

The judgment of the circuit court was right,and the 
judgment of the court of appeals will therefore be 
affirmed. 

All the judges concur. 


_ 
——_— 


REAL ESTATE BROKERS COMMISSIONS. 








COLEMAN’S EX’RS v. MEADE. 
Court of Appeals of Kentucky, September Term, 1877. 
[Filed October 11th, 1877.] 
Hon. WM. LinpsayY, Chief Justice. 
“ W. S. PRYOR, 


“ M. H. CoFER, 
“ J.M. ELLIOTT, 


Associate Justices. 


1, REAL ESTATE BROKER—LIABILITY OF PRINCIPAL— 
COMMISSIONS.—When a real estate broker undertakes to 
furnish a purchaser, he is bound to act in good faith in 
presenting a person as such, and when one is presented the 
employer is not bound to accept him, or pay the commis- 
sion, unless he is ready and able to perform the contract 
on his part, according to the terms proposed. 


2. SAME.—If the principal accepts the person presented, 
either upon the terms previously proposed, or upon modi- 
fied terms then agreed upon, and a valid contract is entered 
into between the principal and person presented by the 
broker, the commission is earned; but if the principal re- 
jects the purchaser and the broker claims his commission, 
he must show not only that the person furnished was will- 
ing to accept the offer precisely as made, but, in addition, 
that he was an eligible purchaser, and such a one as the 
principal was bound, as between himself and the broker, 
to accept. 


8. EXECUTORY CONTRACT TO SELL REAL ESTATE—DEFI- 
CIENCY IN QUANTITY.—A written proposition to sell real 
estate constitutes a valid executory contract when accepted 


* in writing,and may be enforced, although a trifling defi- 


ciency in the quantity proposed is discovered by survey, 
for which the vendor offers to make a proper reduction. 


4. TRIAL WITHOUT JURY-PRESUMPTION AS TO FIND- 
INGSs OF CoURT BELOW.—When law and facts are submit- 
ted to the court without the intervention of a jury, every 
fact the evidence conduces to prove and which goes to 
support the judgment, must be assumed to have been 
found by the court in favor of the successful party; and 
every fact as to which the evidence is conflicting and 
which would render the judgment erroneous, if found in 
favor of the adverse party, must be assumed to have been 
found against him. 


J. & J. Caldwell & Winston and Harrison & Mc- 
Grain, for appellant; Alfred T. Pope. for appellees. 


CoFER, J., delivered the opinion of the court: 


John Coleman being the owner of valuable real estate 
situated in the city of Louisville, which he desired to 
sell, entered into an agreement with Gray & Meade, real 
estate brokers doing business in that city, to procure a 
purchaser’of the property, for which he agreed to pay 
them one thousand dollars. They entered into nego- 
tiations with W. A. Meriwether for a sale of the prop- 
erty to him, wut being unable to bring the parties to 
an agreement, the brokers arranged for a personal in- 
terview between them, which was held, but did not 
result in an agreemeent. 

Coleman then had prepared a written proposition 
containing the terms upon which he would sell, and 
caused it to be delivered to the brokers, who procured 
Meriwether to accept it in writing, thus completing 
what is conceded to be a valid executory contract for the 
sale of the property. The proposition thus accepted 
was returned to Coleman for the purpose of having a 


‘presented was acceptable. 








conveyance prepared, and Meriwether directed his 
attorney to examine the title. The attorney reported 
some defects in the title, and they were cured by pro- 
curing releases from those as to whom the defects ex- 
isted. The property was surveyed and found to bea 
trifle less in quantity than was represented in the 
written proposal, which by acceptance had become the 
memorial of the contract. Coleman offered to make 
proper deduction for the deficit, but Meriwether de- 
clined to complete the purchase, and Coleman declined 
to take steps to compel specific performance. The 
brokers then brought this action to recover the stipu- 
lated commission, and judgment having been render- 
ed in their favor this appeal is prosecuted to reverse 
that judgment. 

The law and facts were submitted to the court with- 
out the intervention of a jury, and every fact the evi- 
dence conduced to prove and which goes to support 
the judgment must be assumed to have been found by 
the court in favor of the brokers, and every fact as 
to which the evidence was conflicting and which would 
render the judgment erroneous if in favor of Coleman 
must be assumed to have been found against him. 

The principal points in the defense were: 

1. That Meriwether having refused to complete the 
purchase never became a purchaser within the mean- 
ing of the contract between the parties. 

2. That the brokers were not entitled to their com- 
mission even if Meriwether had been willing to per- 
form the contract, because he was insolvent, and un- 
able to perform it. 

Meriwether was bound by the executory contract, 
and Coleman might have enforced it if he had desired 
to doso. All the brokers had to do was to furnish an 
eligible purchaser, that is, a person ready and willing 
to enter into a contract to buy the property. It was 
for the principal then to decide whether the person 
If he accepted him he 
became a purchaser within the meaning of the con- 
tract, and the’duties of the brokers were at an end, 
and their commission was earned as soon as an en- 
forceable contract was executed. Price v. Mayo, 170 
Mass. 550; Wharton on Agency, § 328; Gluntworth v. 
Luther, 21 Barb. 145; Short v. Miller, 68 Ill. 293. 

The evidence conduced to prove that Coleman had 
known Meriwether for twenty years, and had resided in 
the city with him for that time, and for a portion of 
the time on the same square; that Meriwether was at 
the time of making the contract the owner of a large 
amount of property, and was regarded by many per- 
sons as solvent, and able to perform his contract with 
Coleman; that Coleman made inquiries, and was anx- 
ious to sell to him; and it failed to show any fraud or 
misrepresentation on the part of Meriwether, or of the 
brokers, as to his financial ability. The contract con- 
tained no stipulation in respect to the ability of the 
purchaser to be procured. All the brokers undertook 
to do was to find a purchaser. They found Meriwether 
and presented him, and thereafter negotiations were 
earried on with him with Coleman’s knowledge and 
approbation, and without any unfair practices on the 
part of either he accepted him. They did not under- 
take in terms or by implication that Meriwether would 
perform the contract. 

Counsel for the appellant cite and rely with confi- 
dence on the case of McGavock v. Woodfield, 20 How- 
ard 8. C. 221, in support of their position that the 
broker does not become entitled to his commission 
until he finds a purchaser ready, willing and able to 
comply with the terms of purchase. In that case the 
court suid: ‘‘The broker must complete the sale; that 
is, he must find a purchaser in a situation, and ready 
and willing to complete the purchase on the terms 
agreed on before he is entitled to commission; then he 





410 





THE CENTRAL LAW JOURNAL. 








will be entitled to them, though the vendor refuse to 
goon and perfect the same.” The facts in that case 
differed from the facts in this case in this, that there 
no valid enforceable contract was made between the 
principal and the purchaser furnished by the broker. 
The terms on which the broker was to sell were never 
agreed to by the person produced by him as a pur- 
chaser, but that person proposed a change in the terms 
as made by the owner of the property, and it did not 
“appear that the proposed change had been assented to. 
It was in discussing the question as presented by that 
state of facts, that the court used the language supra. 
The point upon which the decision in that case turned 
is not in this case, and there is no intimation that if the 
precise terms proposed by the owner of the property 
had. been accepted, as was done in this case, and the 
owner had, without any fraud, concealment, or im- 
proper practice of the broker or the purchaser, ac- 
cepted a purchaser furnished by the broker, that the 
latter would not have been entitled to his commission. 
Without reviewing the other cases cited by appell- 
ant’s counsel, we remark that while many of them con- 
tain substantially the same language as that employed 
in McGavock v. Woodfield, none of them, any more 
than that case, contravene the conclusion reached inthis 
case. The true doctrine we take to be this: The broker 
undertakes to furnish a purchaser, and is bound to act 
in good faith in presenting a person as such; and when 
one is presented the employer is not bound to accept 
him or pay the commission, unless he is ready and able 
to perform the contract, on his part, according to the 
terms proposed; but if the principal accepts him either 
upon the terms previously proposed or upon modified 
terms then agreed upon, and a valid contract is entered 
into between the principal and the person presented 
by the broker, the commission is earned. But if, as 
was the case in McGaveck v. Woodfield, the principal 
rejects the purchaser, and the broker claims his com- 
mission, he must show not only that the person fur- 
nished was willing to accept the offer précisely as made 
but in addition that he was an eligible purchaser, and 
such a one as the principal was bound, as between him- 
self and the broker, to accept. 
Applying this test to the facts, the court was author- 
ized to find on the evidence in the cause. The judgment 
was right, and is affirmed. 


in 
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REVIEW OF ACTIONS BY A ‘“‘CASE MADE.” 








WEEKS v. MEDLER. 
Supreme Court of Kansas, July Term, 1877. 


[Filed August 13th, 1877.] 


Hon. ALBERT H. HORTON, Chief Justice. 


me . laa } Associate Justices. 

VALIDITY OF A CASE MADE—PRACTICE.—Where an 
attempt is made to review in the Supreme Court of this 
State, an action from the district court on a “ case made,” 
the record must affirmatively show the previous steps 
necessary to the settlement of the case, in the absence of 
the appearance or properwaiver by the opposing party ; and 
the mere signature of the district judge to the paper, a 
copy of which is presented to this court, as a ‘‘case made,” 
is not sufficient showing that the pre-requisites to make the 
case a valid one were complied with. 


ERRor from Neosho County. 


L. Stillwell, for plaintiff in error; C. F. Hutchings, 
for defendant in error. 


Horton, C. J., delivered the opinion of the court: 
This case is presented to this court on a petition in 





error and what the clerk of the court below certifies 
as a true and correct copy of a case made. The coun- 
sel of the defendant in error raises the question that the 
case made was not properly signed and settled as pro- 
vided by law, as the defendant in error was deprived 
of opportunity to suggest amen.im ents, and to present 
the same as authorized by section 1, Laws 1871, ch. 114, 
274. 

The judgment in the case was rendered on January 
4th, 1876, and thereafter the counsel for the said Weeks 
‘asked for three days from said date to make a case 
for the supreme court, which, for some good cause 
shown, was by the court granted and allowed.” On 
the same day, January 4th, the counsel for Weeks 
presented to the court what purported to be a true and 
correct case made, and asked the court to sign and al- 
low the same, and the record shows the following 
action: ‘‘ Said case made having been duly served on 
counsel for plaintiff (defendant in error in this court) 
for suggestions of amendments, and the court having 
carefully examined the same, and being satisfied that 
it is in all respects true and correct, does thereupon 
on the day last aforesaid, January 4th, 1876, sign, settle 
and allow the same, and orders that it be made a part 
of the record herein. Given under my hand in open 
court, at Erie, Neosho County, Kansas, the day and 
year last above written. 


* Attest: PETER BELL, Judge. 
“ JOHN D. Cory, Clerk, 
* [Seal.] Filed, January 4th, 1876.” 


The record nowhere shows that the defendant in er- 
ror was present in court when the case made was pre- 
sented, or signed, ur that such defendant had examined 
the case, or offered, or declined to suggest amendments 
thereto, or ever assented by himself or counsel to such 
ease being settled, or signed, or filed, or had any notice 
that such case made would on that day be presented 
for settlement. 

Under these circumstances we can not pass upon the 
questions presented in the brief of the counsel for the 
plaintiff in error, as the paper attached to the petition 
in error is no copy of a legal case, within the purview 
of the statute. In M. K. & T. R’y Co. v. City of Fort 
Scott, 15 Kan. 435, it was held that, “‘ The making and 
serving of a case are the acts of the plaintiff in error; 
the suggestions or amcndments, the acts of defendant 
in error; and the settling and signing of the case the 
duty of the judge. That the statute relating to a case 
may be read soas to mean that the three days in which 
to suggest amendments shall be three days after the 
actual service of the case, and not after the time given 
in which to serve. But that the constructions, mak- 
ing the three days to commence upon the expiration of 
the time given for making and serving the case, while 
equally warranted by the language, is more in harmony 
with the definitions and regularity of judicial pro- 
ceedings, and therefore to be preferred.” 

In this case the defendant in error had neither the 
three days after the actual service of the case, nor 
three days after the time given in which to serve the 
same to suggest amendments; as the case ‘was asked 
for, allowed, served, settled, attested, sealed, signed, 
and filed all on the same day. The defendant in error 
was thereby debarred of his rights provided in the 
section of the law making provisions for a case made. 
The purpose of the plaintiff in error, asking and ob- 
taining the leave of the court for three days time in 
which to make a case, in view of the facts presented, 
is to us inconceivable; but having obtained this order, 
and having attempted to make and serve a case, he had 
no right, without the consent or appearance of de- 
fendant in error and without notice to him, to so 
hasten the proceedings as to have the case settled, 
signed and filed on the day of its service on the oppo- 
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site party. This was in violation of all rules or con- 
struction of said section 1, ch. 114, Laws 1871. The 
case made has no validity. and, as a conclusion, the 
result is reached that there is nothing before this court 
upon which it can properly act to review the alleged 
errors of the district court. 

The fact that the record shows that the case was 
signed in open court, does not aid the legality of the 
paper filed, as the settling and signing of a case made 
is an act of the judge, and not a part of the proceed- 
ings in a suit of the court, technically speaking; and 
in this case the paper was signed by the judge. It is 
true, as the less is included in the greater, the court 
has like power to settle a case made; but as it may be 
settled by the judge in court, or out of court, we can 
not hold that a party is bound to be in attendance upon 
the court all the time, from the service of a case made 
till it is settled; nor can we presume that the settling 
and signing of a “‘ case made” by a judge is with the 
consent or appearance of the opposite party, where 
there is nothing in the record affirmatively showing 
this fact. The mere signature of the district judge to 
the paper, a copy of which is presented to this court, 
as a case made, is not a sufficient showing that the pre- 
requisites to make the case a valid one were complied 
with. The jurisdiction of the judge to settle the case 
is a special and limited jurisdiction, which only arises 
at the times and under the circumstances specified by 
law; and in the absence of any appearance of the op- 
posite party, or a waiver of amendments, it should ap- 
pear from the record that the case had been duly 
served—that amendments had been suggested, or 
waived, or that such opposing party had notice of the 
time and place of the settling of the case. In other 
words, the record should show affirmatively all the pre- 
vious steps necessary to the settlement of the case, in 
the absence of the appearance, or proper waiver, by 
the opposing party. 

The counsel for the plaintiff in error has sought to 
complete and perfect the case made by filing in this 
court a certified copy of the amended bill of particu- 
lars, and, also, a certified copy of the judgment in the 
case; but these papers im no way cure the fatal defects 
in the original case made, and give it no new vitality. 
Counsel for plaintiff in error suggests, that if the case 
made was improperly settled and signed, that the 
pleadings and bills of exceptions present a full record 
of the proceedings of the district court, and thereon; 
that this court can review such proceedings. Unfor- 
tunately for the suggestion, the only paper filed with 
the petition in error is that which purports to be a cer- 
tified copy of acase made. There is not attached to 
any paper in the case in this court any certificate of the 
clerk of the district court, showing that a transcript 
of the proceedings of the court below is here, and 
there is no certificate of the clerk stating that any copy 
of any bill of exceptions is filed in the case. The clerk 
certifies that we have a true and correct copy of the 
case made, as the original is now of record in this 
office. This and nothing more. 

The case will therefore be dismissed. All the jus- 
tices concurring. 











BOOK NOTICES. 


CASES ARGUED AND ADJUDGED IN THE COURT OF 
APPEALS OF THE STATE OF TEXAS, at the Austin & 
Tyler Terms, 1876, -— Galveston Term, 1877 
md rted yy JACKSON & JACKSON. Vol. ae Soule, 

hom: Wentworth, St. Louis, Mo. 

This is a well-arranged, neatly published volume of 
789 pages, devoted exclusively to the decisions of crimi- 
nal cases by the Court of Appeals of the State of Texas— 
a court organized under the constitution of that state 








adopted in 1875, having appellate jurisdiction in all 
criminal cases of whatever grade, and of civil cases of 
which county courts have jurisdiction. 

The aim of the convention in providing for this court, 
seems to have been to keep the civil and criminal cases 
in the appellate courts separate—and that the decisions 
of such cases should be kept separate—which, in a 
great state like Texas, seems well calculated to accom- 
modate the profession. 

The cases decided and reported in this volume are 
well considered, concisely and clearly written. The 
court invariably appears to have struck the real points 
in the case, and in the preparation of opinions the 
judges have been exceedingly happy in finding the right 
expression, and using it in apt times; and seem to 
have studiously avoided saying unnecessary things, or 
deciding what was not legitimately before them, and 
required to be decided in the case. They have also 
avoided, as far as possible, repetition; when that court 
or the supreme court have before passed and given an 
opinion upon a question before the court, which the 
court regard as settled by such former case, the judge 
writing the opinion has exercised his good sense, and 
referred to such former case as settling the question, 
instead of reproducing the same in substance. 

We have discovered no case reported in this volume, 
in which there is not, either in the opinion of the court 
or the statementof the reporter, a clear statement of the 
facts presented. Inthis respect this volume is exception- 
ally perfect. The profession are oftengreatly annoyed, 
in late reports, by finding a case, the syllabus and opin- 
ion of which appear to be an authority in point, but 
find no such statement of the case as that they are able 
to determine exactly to what state of facts the opinion 
is intended to apply. 

The volume is printed on good paper, well bound, 
and in all respects is what the criminal practitioner 
wants in his library. 
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NOTES OF RECENT DECISIONS. 








MUNICIPAL CORPORATIONS — POWER TO BORROW 
MONEY AND ISSUE OBLIGATIONS.—City of Williams- 
port v. Commonwealth, Supreme Court of Pennsylva- 
nia. Opinion by PAXSON,J. 34 Leg. Int. 362. 1. Sec. 10 
of the Act of March 21, 1867, P. L. 513, provides “ that 
it shall and may be lawful for the City of Williams- 
port to borrow money from time to time for city pur- 
poses, as may be required, not exceeding the sum of 
$200,000, and issue bonds therefor.’”? Bonds in excess of 
$200,000 were issued by the city. Held, there being no 
restriction in the charter of the City of Williamsport 
as to the amount of bonds it might issue, and said 
over-issue being fora legitimate municipal purpose, 
that said over-issue was legal, and binding on the city. 
2. Where a municipal corporation has lawfully con- 
tracted a debt, it has the implied power, unless re- 
stricted by its charter, or prohibited by statute, to evi- 
dence the same by a bill, bond, note, or other instru- 
ment; the power to contract a debt carries with it, by 
necessary implication, the right to give an appropriate 
acknowledgment of such debt, and to agree with the 
creditors as to the time and mode of payment; in the 
absence of any statutory provision, there is no rule of 
law limiting the extent of the credit. Agnew, C. J., 
Woodward and Sterrett, JJ., dissent. 





MECHANIC’s LIEN—AMENDMENT—WNason Manufac- 
turing Co. v. Jefferson Medical College. Philadelphia 
Com. Pleas. 34 Leg. Int. 362. Opinion by THAYER, 
P. J. Motion to amend the claim filed by substituting 
as owners “ The Jefferson Medical College of Philadel- 
phia” in lieu of “‘ The trustees of the Jefferson Medical 
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College Hospital.” Held, that the name of an owner 
in a mechanic’s claim can not be amended after the 
lapse of the six months within which the claim must 
be filed. “In Russell v. Bell8 Wright, 54, Mr. Justice 
Strong, in delivering the opinion of the court, intimat- 
ed very plainly his opinion that a mechanic’s lien is 
not amendable after the lapse of the six months in 
which it is allowed by law to be filed. In Dearie v. 
Martin, 28 Smith, 55, a mechanic’s claim which de- 
scribed James Dearie and Margeret Dearie as owners, 
without averring that Margaret was the wife of James, 
and that the work was done by her authority and con- 
sent, was held insufficient, to bind her estate, and that 
a replication to her plea of coverture that the work was 
done by her authority and consent could not serve the 
purpose of an amendment of the lien, because ‘it was 
too late to amend after the the statutory period allowed 
for filing the claim.’ This case therefore may fairly 
be regarded as a decision upon the point. It is argued, 
however, that there is a difference between the mere 
amendment of the name of the owner and an amend- 
ment of other parts of the claim. But we see no just 
grounds for making such a distinction. The name of 
the owner isa material part of the claim, and there 
would seem to be no more authority for amending 
that part of it after the lapse of six months than for 
amending any other part of it.”? See also O'Neil v. 
Hirst, 33 Leg. Int. 13. 





MUNICIPAL CORPORATIONS—LIABILITIES FOR OB- 
STRUCTIONSIN STREETS—SPECIAL INJURY.— Williams 
v. Tripp. Supreme Court of Rhode Island, 16 Am. 
Law Reg. 613. Opinion by DURFEE, C.J. A statute 
of this state provided that the towns and cities of the 
state should keep their respective highways “ safe and 
convenient for travelers,” and should “ be liable to all 
persons who may in anywise suffer injury to their per- 
sons and property by any such neglect. The city of 
Providence, under authority given it by the legislature 
of the state, built by contract a sewer in Wasbington 
street, a highway in said city. The street was obstructed 
and rendered impassable during and by the construc- 
tion of this sewer. W., a grocer doing business onthe 
obstructed part of the street, sued the city for loss of 
profits, and increased expense and trouble in the con- 
duct of his business, caused by the obstructions in the 
highway, claiming that the work of construction had 
been unduly and unnecessarily prolonged. Held, 1. 
That the injury complained of was not one common to 
the plaintiff and the rest of the public, but that the 
plaintiff was entitled to damages for the prolongation of 
the obstruction beyond what was necessary. 2. That 
the act of the legislature,authorizing the construction of 
the sewer, impliedly remitted the duty of keeping the 
highway where the sewer was building “‘ safe and con- 
venient,” but that this implied remission was only for 
such time as was reasonably necessary for the work. 
8. That the city, by a contract for its own benefit, can 
not relax the obligation ef a duty imposed on it by 
statute for the public benefit. The doctrine that a 
municipality can not be held liable for the consequences 
of an act which it is legally authorized or is required 
to perform, will not justify an invasion of private 
property, even if the invasion is only consequential. 
“* We do not think the injury was one which the plain- 
tiffs suffered in common with the rest of the public. 
It was peculiar to themselves. The public generally 
suffered no such loss of trade, and was put to no such 
trouble and expense in receiving and delivering goods 
as the plaintiffs suffered and incurred in consequence 
of the obstruction in front of their place of business. 
Wilkes v. Hungerford Market Co., 2 Bing. (N. C.) 281, 
is a leading case upon this subject. There the plaintiff, 
a bookseller, having his shop on a public thoroughfare, 





suffered a loss of trade or custom, in consequence of 
an unauthorized obstruction across it. The court de- 
cided that the injury was peculiar to the plaintiff, and 
that he was therefore entitled to recover. See, also, 
Stetson v. Faxon, 19 Pick. 147, where the cases upon 
this point, occurring previous to 1837, are fully collect- 
ed and reviewed. Blanc v. Klumpke, 29 Cal. 156. The 
obstruction here was not remote, but abutted directly 
on the estate of the plaintiffs. Williard v. City of 
Cambridge, 3 Allen, 574. There is a matter connected 
with this point which was not discussed at the bar, but 
which deserves a passing remark. In Maine, Reed v. 
Inhabitants of Belfast, 20 Me. 246; Sandford et uz. v. 
Inhabitants of Augusta, 32 Id. 586; Weeks v. Inhabi- 
tants of Shirley, 33 Id. 271: in New Hampshire, Ball 
v. Town of Winchester, 32 N. H. 4385; Griffin v. San- 
bornton, 44 Id. 246: in Massachusetts, Smith v. Inhab- 
itants of Dedham, 8 Cush. 522; Holman v. Inhabitants 
of Townsend, 13 Metc. 297; Brailey et al. v. Inhabi- 
tants of Southborough, 6 Cush. 141; Harwood v. City 
of Lowell, 4 Id. 310: and in Connecticut, Chidsey v. 
Town of Canton, 17 Conn. 475, it has been held that 
towns, under their statutes, are liable only for injuries 
to person and property suffered by persons using the 
highway, and not for damages sustained in conse- 
quence of not being able to use it, nor in consequence 
of not being able to use it without additional trouble 
and expense. * * * The contention is that the city 
did not incur liability because, instead of making the 
sewer itself, it let it out to be made by a contractor. 
In support of this many cases are cited. The cases 
cited are, however, distinguishable from the case at 
bar. They were decided on the principle that, when a 
person has work done for him under contract, without 
reserving to himself any direct control of the contractor 
or his men, there is no relation of principa! and agent, 
or of master and servant, between him and them, and, 
consequently, no such liability for their'torts and neg- 
ligence as is incident to that relation. The cases would 
have value as precedents if, for instance, the city were 
sued for some tort or negligence of the contractor or 
his men, not amounting to a public nuisance. The 
city, if so sued, could not, according to those cases, be 
held, if it had parted, and could lawfully part, with the 
control of the werk. That, however, is not the case. 
Here the city is sued for neglecting its statutory duty. 
It says in excuse that the duty was suspended for the 
time being by the making of a sewer in the street, un- 
der an authority conferred on the city by statute. The 
answer is, that the work on the sewer was unreasona- 
bly prolonged. The city replies that it is not to blame 
for that, because the making of the sewer was com- 
mitted to a contractor. Then comes the question 
whether the city can, by making a contract for its own 
benefit, relax the obligation of a duty imposed upon it 
by statute, for the benefit of the public. We think it 
can not. The city has both the duty to perform and 
and the power to exercise, and, if it exercises the 
power, it is bound to exercise it so as not unnecessarily 
to circumscribe or suspend the duty. It may make the 
sewer itself, or it may commit the making to contret- 
ors; but if it elects to commit the making to contract- 
ors, it must see to it that the streets are not unneces- 
sarily obstructed; for, in whichever way the work is 
done, the duty to keep the streets safe and convenient 
is thesame. Storrs v. City of Utica, 17 N. Y. 104; City 
of Cincinnati v. Stone et al.,5 Ohio St. 388; Brooks et 
uz. Vv. Inhabitants of Somerville, 106 Mass. 271, 276; 
Inhabitants of Lowell v. Lowell & Boston R. R. Corp., 
23 Pick. 24, cited and commented on in Hilliard v. 
Richardson, 3 Gray, 349, 352-3; Water Co. v. Ware, 16 
Wall. 566, 575; Gray et ux v. Pullen & Hubble, 5 B & 
8. 970; Hole v. Sittingbourne & Sheerness R. R. Co., 6 
H. & N. 488; Lesher v. Wabash Navigation Co., 14 Ill. 
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85; Chicago, St. Paul & Fond du Lac R. R. Co. v. Me- 
Carthy, 20 Ill. 385.” 











ASTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


Supreme Court of Ohio, December Term, 1876. 


Hon. JOHN WELCH, Chief Justice. 
“WM. WHITE, 
‘Wo. J. GILMORE, 

“ GEO. W. McILVAINE, 
“ W. W. Boynton, 


In ACTIONS FOR THE RECOVERY OF MONEY ONLY, 
the amount for which the plaintiff demands judgment 
is required to be indorsed on tiie summons, whether 
the action sounds in contract or tort. Opinion by 
WHITE, J.—Hamilton v Miller. 


FORECLOSURE OF MORTGAGE—PERSONAL JUDG- 
MENT.—A personal judgment can not be taken against 
a mortgagor, in an action to foreclose a mortgage, 
unless the petition contains a prayer for such judg- 
ment. But the court may order an execution to issue 
for any balance after exhausting the proceeds of the 
mortgaged property. Opinion by BOYNTON, J.—Gid- 
dings v. Barney. 

SaLE OF LANDS—BOND—ORDER OF COURT.—Where 
an order of court was obtained by an executor for the 
sale of lands to pay the debts of the estate, and after 
the granting of the order and in consideration that the 
executor would forbear to carry it into execution, a 
bond was executed on behalf of the heits, conditioned 
thet the obligors would pay the debts of the estate. 
Held, That the bond, although not in strict conformity 
to the statute, 150 c. 591, which provides that if such 
a bond be executed before the order of sale, no order 
shall be granted, is nevertheless binding upon the 
obligors, and may be enforced against them by the ex- 
ecutor. Judgment reversed. Opinion by WELCH, C. 
J.—Davidson v. Burgess. 


« TRUST—DEATH OF TRUSTEE—PERSON TO ACT.— 
1. Where a debtor conveys land to his creditor in trust 
to sell, and from the proceeds to satisfy the debt and 
pay the balance to the debtor, and the debtor dies 
without having paid the debt, and without having 
elected to take the land instead of its proceeds, his per- 
sonal representative is the proper party to compel the 
execution of the trust by a sale of the lands. 2. After 
such trust has been executed by a sale under a decree 
at the suit of the administrator, it is too late for the 
heir to elect to take the land. 3. If such sale be tainted 
by the fraud of the purchaser, it is for the administra- 
tor, and not the heir, to impeach it on that acconnt. 
Opinion by McILVAINE, J.—Craig v Jennings. 
ee 


ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSON OF OHIO. 


Supreme Court Commission of Ohio, December Term, 
1876. 
Hon. LUTHER Day, Chief Justice. 

“ JOSIAH SCOTT, 

“ D. T. WRIGHT, 
“ W.W. JOHNSON, 
“ TT. Q. ASHBURN, 
JUDICIAL SALE—Taxrs.—1. Real estate sold at judi- 
cial sale, or by administrators, exeeutors, guardians or 
trustees, on or after the first day of October, against 
which taxes stand legally charged upon the tax dupli- 
cate, such taxes, together with any penalty and interest 
thereon at the time of such sale may, under section 77 
of the tax law of 1859 (S. & C., 1465) be ordered to be 
discharged out of the proceeds of such sale. 2. For 
the purpose of being so disckarged, the taxes charged 


Associate Justices. 
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against the land become due and payable, within the 
meaning of the last clause of section 77, on the first 
day of October, annually, that being the date on which 
the duplicate of taxes is required by law to be placed 
in the possession of the county treasurer; and this 
clause of section 77 is not affected by the provision of 
section 53, S. & S., 762-3, that “ the lien of the state for 
taxes shall attach on the day preceding the second 
Monday of April, annually.” Judgment aflirmed. 
Opinion by ASHBURN, J.—Hoglen v. Cohan. 


EVIDENCE—WITNESSES—COMPETENCY.—1. Section 
113 of the code of civil procedure, as amended May 2, 
1871, 68 O. L. 127, did not make the husband of an 
heir, who was joined with her as a plaintiff, in an issue 
of devisavit vel non, incompetent as a witness for the 
contestants. 2. Where a witness offered is improperly 
rejected by the court, as incompetent to testify in the 
case, it will be held by a reviewing court, that the 
party offering the witness has been prejudiced by his 
exclusion, though the facts he was expected to prove 
are not shown by the record. Judgment reversed. 
Opinion by Scort, J.— Wolf v. Powner. 


SERVICE BY PUBLICATION—COUNTERCLAIM.—1. In 
a proceeding under section 75 of the Code of Civil Pro- 
cedure, to open up a judgment rendered without other 
service than by publication in a newspaper, the notice 
required to be given to the adverse party must be given 
to such party to the case as may be interested in main- 
taining such judgment. 2. In such case, where the 
action is in the name of F. for the use of K. K. & R., 
with the judgment in like form, and the record shows 
that F. had no interest therein, but was a nominal 
party merely, and that the action was prosecuted by, 
and the judgment rendered was for the sole and exclu- 
sive use of K. K. & R., it is sufficient in such proceed- 
ings to serve notice on K. K. & R., as the adverse party 
to such judgments. 3. Where an answer is filed, setiing 
up a cross-demand in the nature of a counter-claim, 
which is within the original jurisdiction of the court, 
and the plaintiff, without objecting thereto, puts the 
same in issue, and the case proceeds to trial and judg- 
ment thereon against the plaintitt: Held, that upon 
error by the plaintiff to reverse such judgment, he will 
be considered as having waived the question, whether 
such cross-demand was the proper subject of counter- 
claim. Judgment affirmed. Opinion by JOHNSON, J.— 
Fitzgerald v. Cross. 


DOCTRINE OF IMPUTED NEGLIGENCE DOES NOT 
PREVAIL IN OHIO.—1. The doctrine of imputed neg- 
ligence does not prevail in the State of Ohio, and a 
child of tender years, injured by the fault of another, 
is not deprived of a right of action by reason of con- 
tributory negligence on the part of a parent or guar- 
dian. 2. Fora traveler upon a railroad train to pass 
from one car to another while the train is in motion 
may generally be considered an act of negligence or 
imprudence, but when a party, acting under a sugges- 
tion from the conductor, attempts to pass from car to 
ear, and is injured in consequence of the fact that the 
train was still moving, such party will not be debarred 
from his recovering merely because he undertook to 
comply with the conductor’s suggestion; and it is the 
province of the jury to determine both the nature and 
effect of the conductor’s remarks, whether they were 
intended and understood as an order to change from 
car to car, or were by way of advice, and also whether 
such remark affected the action of the parties, and 
caused them to act differently from what they other- 
wise would. 3. It is the duty of the railroad company 
to exercise the highest degree of care in the carriage of 
passengers, and it is the duty of conductors, when 
wemen and children are upon their trains, not to direct 
them to go into places of danger without furnishing 
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such assistance as will prevent accident. Judgment 
affirmed. Opinion by WriGuT, J.—C.C.C.&J. R.R. 
v. Manson. 


— 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


June Term, 1877. 
[Filed at Mt. Vernon, Oct. 9th, 1877.] 


HON. JOHN SCHOLFIELD, Chief Justice. 
‘¢ SIDNEY BREESE, 
“* =6T. LYLE Dickry, 
« BENJAMIN R. SHELDON, 
© PINCKNEY H. WALKER, 
“« ~=JOHN M. Scott, 
“ALFRED M. CralG, 
OFFICIAL BOND—ALTERATION AFTER EXECUTION. 
—One of the sureties on an official bond upon appli- 
cation was relieved from the ebligution. A new bond 
was duly filed, after which the county clerk inserted 
therein “‘ and given us by Isaac Garrison, his security 
on the 21st day of June, 1871, and required to file new 
bond as such justice of the peace.” This alteration, 
though made after execution and without the consent 
ofthe sureties, is not such aoneas will render the 
bond void, because the liability of the surety is not 
thereby enlarged. Judgment reversed. Opinion by 
CralG. J.—Rudesill v. County Court of Jefferson. 


BOND OF SHERIFF EX-OFFICIO COLLECTOR OF REV- 
ENUE.—The undertaking of a surety is to be construed 
strictly, he being bound to the extent and in the 
manner and under the circumstances pointed out in 
his obligation; therefore, a bend having been executed 
under a statute relating strictly tothe duties of a 
sheriff, and having not the slightest reference to his 
ex officio duties of collecting and paying over the rev- 
enue, the sureties upon this bond will not be held 
bound for failure of the sheriff to pay over revenues 
which he had collected in such ex-officio capacity, an 
entirely distinct bond being required by statute for the 
faithful performance of the duties of eollector. The 
People v. Edwards, 9 Cal. 291; Hughes e¢ al v. The 
People, 82 Ul. 78. Reversed and remanded. Opinion 
by{SCHOLFIELD, C. J.— Cooper et al v. The People for 
Use of Madison County. 


COUNTY CLERK—LIABILITY OF COUNTY FOR UN- 
COLLECTED FEEs IN CRIMINAL CasEs.—Under the 
act of 1872, conferring increased jurisdiction upon 
county courts, the clerk of such courts are permitted 
to charge and collect like fees as clerks of circuit courts 
for similar services. It is also provided in the act in 
relation to “ fees and services,” “that, whenever the 
county clerk shall be required to perform similar sery- 
ices to those required of circuit clerks, and no fee is 
specially provided for such services, they shall be al- 
lowed for such services the same fees as are herein al- 
lowed to the circuit clerks.”’ It is provided in regard 
to fees of circuit clerks, in all criminal cases, ** that 
when the costs can not be collected from the defend- 
ants on their conviction, or when the defendants sball 
be acquitted, such costs shall be paid from the county 
treasury.”? The several sections cited will not bear 
the construction that fees of the county clerk uncol- 
lected in criminal cases may be drawn from the county 
treasury. Opinion by Scott, J. Scholfield, C, J., and 
Dickey, J., dissenting.— Satterfield v. County of Jeff- 
erson. 


ACTION BY SERVANT FOR INJURIES RESULTING 
FROM NEGLIGENCE OF FELLOW SERVANT—COMMON 
EMPLOYMENT.—A proper test as to what constitutes 
common employment may be to inquire whether the 
negligence of one servant is likely to inflict injury on 
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the other. Chicago and Alton R. R. v. Murphy, Admr., 
53 Ill. 336. A car repairer, whose usual duties were in 
the shop of the company into which ran one or more 
tracks and upon which cars were run in when needing 
repairs, was at work upon a car which by the orders of 
the person in charge of the shop had not been run into 
the shop but upon the‘ dead track,’ outside of the 
shop (but in the yard) where cars when not in use 
were frequently left standing. While thus engaged 
he was injured by the negligence of the engineer 
in charge of the switch-engine of the yard. Held, that 
as this was a hazard to which the car-repairer was 
necessarily exposed in his occupation and as he was 
liable at any time to be ordered to repair a car upon 
that track, there could be no recovery for injuries sus- 
tained against the company. Judgment affirmed. 
Opinion by BREESE, J.—Dickey, J., dissenting. 
Valtez v. O. & M. Ry. Co. 

SET-OFF BY PRINCIPAL IN SUIT AGAINST PRINCIP- 
AL AND SURETIES.—Whatever, not merely personal, 
would be a matter of defense for the principal debtor 
were he sued ulone should be admitted asa defense in 
favor of the principal and surety when they are sued 
together. The principal debtor is the real debtor, and 
the surety but security for the payment of the princip- 
al’s separate debt; and off-setting a demand in favor 
of the principal debtor alone when sued with his 
surety, is setting-off against each other what may be 
regarded as essentially mutual debts. Mabnrin v. 
Pearson, 8 N. H. 539; Concord y. Pillsbury, 33 Id. 310; 
Brownridge v. Whitcomb, 1 Chipman, 180; Waterman 
on Set-off, § 237; Bourne v. Benett e¢ al., 4 Bing. 423; 
Ex parte Hanson, 18 Vesey, 232. Judgment reversed. 
Opinion by SHELDON, J. Scholfield, Ch. J. and Walk- 
er, J., dissenting.—Himrod et al v. Baugh. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
“¢ ~JAMEs D. COLT, 
‘6 SETH AMES, 
‘¢ Marcus MorTON, 
* WILLIAM C. ENDICOTT, 
“© 6<OrT1s P. LorD, 
" AUGUSTUS L. SOULE, 





Associate Justices. 


INSURANCE—PRELIMINARY AGREEMENT—AGENCY. 
—In an action upon an agreement for insurance, con- 
tracted through local agents of the defendant corpora- 
tion, evidence that said agents had authority to receive 
applications for insurance; that they were intrusted with 
blank policies signed by the president and secretary of 
the company, which they were accustomed to fill out 
and deliver without consultation with the officers; that 
with the knowledge and consent of defendant’s oflicers 
they had frequently issued policies upon property of 
the same class as the risk in suit without submitting 
the same for the previous approval of any of said 
officers, and that there was a usage among insurance 
companies and their agents to bind the company by 
preliminary oral agreements until policies could con- 
veniently be issued, would be sufficient to show au- 
thority in said agents to bind the company by an agree- 
ment to insure, a memorandum of which was ‘entered 
in the “ binding-book,’”’ though the delivery of the 
policy was to be delayed till the special agent of the 
company should have an opportunity to inspect the 
building insured, it being understood between the 
plaintiff and said agents that the right was left to 
the corporation to terminate the risk if the special 
agent should decide not to accept it. See Baxter v. 
Massasoit Ins. Co., 13 Allen, 320; Sanborn vy. Firemen’s 
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Ins. Co., 18 Gray, 448. Opinion by AMEs, J.—Putnam 
v. Home Ins. Co. 

EVIDENCE.—Evidence of what is the law in another 
state can not be introduced for the first time in this 
court, upon the trial of exceptions taken to the rulings 
of the court below. Knapp v. Abell, 10 Allen, 485. PER 
CuRIAM.—Smart v. Bourne. 

CRIMINAL LAW—EVIDENCE.—In the trial of an in- 
dictment for perpetrating a crime at P., evidence 
offered to meet the argument of the district attorney 
that defendants met at a neighboring town for the un- 
lawful purpose of conspiring to commit the crime, and 
not in reply to any evidence on the part of the prosecu- 
tion as to the purpose of such meeting, is inadmissible. 
If there was direct evidence of guilt, derived from 
other circumstances in the case, it would not be con- 
trolled or explained by proof that the original purpose 
was in truth harmless. Com. v. Bowers, 121 Mass. 45. 
Opinion by AMEs, J.—Com. v. Blair. 

BETTERMENT—CONSTRUCTION OF STATUTE.—1. An 
order of a city or town, assessing a betterment on ac- 
count of the widening or improving of a street, can 
only be upheld upon the theory that it is under the 
Betterment Act, and the order must so state. St. 1874, 
c. 275. 2. The first section of the St. 1874, c. 275, was 
declaratory of the law as it previously existed; and the 
second section was evidently to cure the difficulty 
which before existed in ascertaining whether the pro- 
ceedings were under the Highway Act or under the 
Betterment Act, a question most important to the 
land-owner, because it affected the benefits which 
might be deducted from the damages, as well as the 
tax which might be imposed upon him. Allen v. 
Charlestown, 109 Mass. 248; Godbold v. Chelsea, 111 
Mass. 294; Ryan v. Boston, 118 Mass. 248. 3. As the stat- 
ute contains no saving or exception of proceedings 
pending, it clearly applies to cases in which the final 
order was passed after the statute took effect. New 
London and Northern R. R. v. Boston and Albany R. R., 
102 Mass. 386, 391, 392. Opinion by Gray, C. J.—Fuller 
v. Springfield. 

LARCENY—OWNERSHIP — ATTACHMENT.—1. In the 
prosecution of offenses relating to or affecting real or 
personal property, it is sufficient to prove that the per- 
son alleged to be the owner had actual or constructive 
possession, or had general or special property in the 
whole or any part thereof. Gen. Stats. c. 172, § 11. 
2. Where, therefore, the property alleged to have been 
stolen has been attached by an officer, and kept locked 
by him in a mill which he oceupied as a store-house 
for keeping said attached property, and which occupa- 
tion was exclusive, excepting that a key to said building 
had been given by the officer to one S, who had pur- 
chased other property contained in said building, and 
who entered said mill occasionally, but did not occupy 
it for carrying on any business—it was held, that such 
officer was rightly described as the owner of the goods 
stulen, unless before that time he had lost his title and 
possession by an abandonment of his attichment. 3. 
Whether there has been, in any given case, an aban- 
donment of an existing attachment, is ordinarily a 
question of fact to be submitted to the jury with proper 
instructions. Gordon vy. Jenney, 16 Mass. 469. See also 
Train v. Wellington, 12 Mass. 495; Bagley v. White. 4 
Pick. 395; Boynton v. Warren, 99 Mass. 172. Opinion 
by Coit, J.—Com. v. Brigham. 


CRIMINAL LAW—TESTIMONY OF DEFENDANT.—1. 
The government has no right to interrogate a person 
accused of crime, or to compel him to testify, but must 
sustain its charge by independent evidence. 2. Under 
Stats. 1866, c. 260, and 1870, c. 393, defendants in crim- 
inal cases may testify in their own behalf, but a failure 
to do so can not be taken into consideratiou by the jury 





in determining whether or not they are guilty. Com. 
v. Harlow, 110 Mass. 411; Com. v. Nichols, 114 Mass. 
285. Where, therefore, the closing argument for the 
prosecution tended to persuade the jury that the omis- 
sion of the defendants to testify implied an admission 
or consciousness of the crime charged, and the pre- 
siding judge permitted such a course of argument, 
against the objection of defendants’ counsel, and ruled 
that the prosecuting attorney had a right to comment 
on the reasons which defendants’ counsel gave for their 
not going on the stand and testifying in their own be- 
half, and also to give the reasons which the govern- 
ment claimed really existed for their not testifying, 
error was committed manifestly prejudicial to the de- 
fendants, and which obliges the court to set aside the 
verdict and order a new trial. Opinion by Gray, C. 
J.—Com. v. Scott. 

WILL — POWER — CONTINGENT REMAINDER. — A 
gift by a testator to his parents of *‘the use and im- 
provement of all my estate both real and personal, of 
which I may be possessed at the time of my decease, 
and so much of the estate itself as may be necessary 
for their comfortable support as long as either of them 
shall live,” is a gift of a life estate and of a power to 
dispose ofso much of the fee as may be necessary for 
the purpose indicated; and whether their determina- 
tion upon such question of necessity is or is not con- 
clusive, no trust is created in them or in the executor. 
Stevens v. Winship, 1 Pick. 318; Larned v. Bridge, 17 
Pick 339; Harris v. Knapp, 21 Pick. 412; Dodge v. 
Moore, 100 Mass. 335. 2. A devise over, “‘at the death 


| of my parents,” toa sister and a friend, is made con- 


tingent by the words, “ should either of them be liv- 
ing;” and a residuary device to other persons, 
“after the above bequests have been taken out of the 
estate, is necessarily likewise contingent. Holm vy. 
Lord, 4 Met. 190, 201; Thomson v. Ludington, 104 
Mass. 193. 3. Ifa will creates no trust estate, either 
expressly or by implication, the probate court has no 
urisdiction to order a sale under, St. 1869, Cc. 331, 
whether the remainder was vested or contingent, and 
its opinion upon that question is extra-judicial and of 
no binling effect. 4. The estate, being in the opinion 
ofthe court, incumbered by a contingent remainder, 
and the justice before whom the hearing was had hay- 
ing found it to be necessary and expedient that a sale 
and conveyance should be made, it isso ordered. St. 
1868, Cc. 287. Symmes v. Moulton, 120 Mass. 343. 
Opinion by Gray, C. J.—Bamforth v. Bamforth. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
May Term, 1877. 
HON. SAMUEL E. PERKINS, Chief Justice. 
‘© Horace P. BIDDLE, 
WILLIAM E. NIBLACK, 


« ~=JAMES L. WORDEN, 
‘* GEORGE V. HowKk, 





Associate Justices. 


FORMER RECOVERY — DEFECTIVE PROCESS. — 
Where, in a suit on a note, process issued against both 
defendants and was returned as served by reading, 
though in fact one of the defendants was not served, 
held, that the judgment was valid as to both defend- 
ants on the return of service by the officer, and that 
the note was merged in the judgment and was a bar to 
another suit on the note. Opinion by Howk, J.— 
Presler v. Turner et al. 


MOTION FOR NEW TRIAL—WHEN TO BE MADE.— 
A motion for a new trial filed after the term at which 
the judgment was rendered will not be considered if 
objected to by the other party. But where the parties 
are present and neither object nor except to the filing 
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of such motion after the term, they will be considered 
as consenting thereto. Opinion by HowKk, J.—North- 
cutt et al. v. Buckles et al. 

PLEADING—NEGLIGENCE—MISJOINDER OF CAUSES. 
—A general statement of facts which will admit of al- 
most any proof is bad pleading. When negligence is 
pleaded the acts constituting the negligence must be 
specifically stated. 2. A cause of action for the recov- 
ery of damages for the death of a child is improperly 
joined with a cause of action in the father’s own right, 
for personal injuries to himself. In the one case the 
action lies in the plaintiff’s own right, while in the 
other the action can only be maintained for the benefit 
of the next of kin of the deceased child. Section 27, 
p. 44, and sec. 784, p. 309, 2 R. S. 1876, must be con- 
strued together so as to give effect to the provisions of 
each. Opinion by Howk, J.—C. H. & D. R. R. Co. 
v. Chester. 

CoMMON Law BOND—DEFENSE.— A bond not in 
violation of any statutory provision, or given to induce 
the performance of an illegal act, is good as a common 
law bond. In this case the bond was a delivery bond, 
given on the seizure of property for the payment of 
taxes, and on the day before that fixed for the delivery 
of the property, the maker of the bond obtained an 
ex parte restraining order, prohibiting the treasurer 
from demanding and selling the property on the day 
fixed. A few days after, the restraining order was dis- 
solved, and the treasurer readvertised the property for 
sale and again demanded it. Held, in a suit on the 
bond, that as the failure to demand the property on 
the day fixed in the bond was caused by the defend- 
ant’s own wrong, he could not take advantage of it. 
Opinion by PERKINS, C. J.—Pay v. Shanks. 

DISTINCTION BETWEEN CONTRACT AND TRESPASS. 
Appellees were owners of asaw mill. Adjoining the 
mill was a piece of ground belonging to appellant. In 
November, 1872, appellees, finding that logs brought to 
their mill were left on appellant’s ground, and not 
wishing to occupy the ground without his consent, ap- 
plied to appellant to rent the ground, and were told 
that the price was $500 per year. Appellees replied 
that that was more than they could pay, but continued 
to use the ground until May 26, 1873. In January, 1873, 
appellant again notified appellees that the rent was 
$500, when they replied that the rent was too high, but 
that they would try to make it right with him. In 
February, 1873, appellant presented appellees a bill of 
$41 66 for one month’s rent, whereupon they told him 
they would not pay that price, and appellant replied 
that if it was too much they should move off. Held, 
in a suit to recover rent, that there was no contract be- 
tween the parties, their minds never having met; that 
appellees were mere trespassers on appellant’s ground, 
and when they refused to pay the rent he demanded, 
he might have ejected them; but having suffered them 
to remain on his ground without any agreement on 
their part to pay the rent demanded, but with them 
objecting all the time, he could not recover the rent as 
upon an express contract. Opinion by Howk, J.— 
Gallagher v. Himelberger et al. 


NOTES. 


AMONG the nominations made by the President and con- 
firmed by the Senate last week were those of Alonzo E. 
Bunn to be United States District Judge for the Western 
District of Wisconsin, and Jacob 8. Boreman to be Asso- 
ciate Justice of the Supreme Court of Utah. 

THE New York Sun has the following: A survivor of the 

of the iron-clad Tecumseh, who lives in this city, 
received a letter on Monday from the United States 
Attorney for the Southern District of Alabama, in- 
forming him of the granting of a perpetual injunction 
against junk dealers, and all other persons, restraining 
them from interfering with the remains of the iron-clad 











and two hundred men whose bones lie in her hulk at the 
bottom of Mobile bay. The Tecumseh was sunk by a tor- 
pedo in the channel off Fort Morgan, Mobile bay, in the 
fight under Admiral Farragut on the 5th of May, 1864, and 
of the two hundred souls on board, only seven escaped. 
They found egress through a hatch eighteen inches square 
in the turret. The wreck has lain ever since deep down in 
the quicksand where the vessel sank—a vast iron coffin for 
the men who went down in her, no attempt having been 
made to recover their bodies. Secretary Robeson sold 
the wreck last winter to junk dealers for old iron. It be- 
ing necessary to make some six hundred blasts to obtain 
the iron in pieces, which would have scattered the bones 
of the patriots in all directions, steps were taken to stop 
this desecration of the patriots’ remains, and a temporary 
injunction was obtained. An appeal from the proceedings 
was taken by the junk dealers, and the United States Cir- 
cuit Court for the District of Alabama has ordered that the 
injunction be perpetual. 

THE English interest in the Russo-Turkish war and the 
Indian famine seems to have been nearly overshadowed 
by the interest in the ‘“‘ Penge case,” in which four per- 
sons, two men and two women, have been convicted of 
murdering the wife of one of the men by neglect—that is, 
she being weakminded and an invalid, by withholding from 
her sufficient food and proper care. The principa! witness 
of the progress of the neglect is a servant-girl of sixteen, 
who is said to have the imaginativeness and frivolity of 
that age, and the condition of the deceased after death 
seemed to corroberate her story. The presumed motive 
was the desire of the husband to get rid of a disagreeable 
burden and be able to marry his mistress. The women 
were recommended to mercy, but the execution of the 
men was ordered, when there was a great popular “‘upris- 
ing,” and the case was actually retried in the newspapers, 
with the result of obtaining a pardon for one of the women 
and commutation of sentence to imprisonment for life for 
the rest. The strong point of the newspaper correspond- 
ents was that it was impossible to tell, in many cases, 
where to draw the line between preventable and unpre- 
ventable iation, and d of cases were cited of 
mysterious wasting away in spite of every attention. It 
is more, however, as an illustration of the growing ten- 
dency of the public to trial by newspaper than of the mys- 
teries of medical jurisprudence that the case is remarka- 
ble. On reading the articles and letters about it, one 
wonders, as one has often wondered in this country in re- 
cent instances, what is the use of keeping courts up when 
you can get the work of judge, jury, and court of appeals 
done by the press?—[ The Nation. 

A SOLICITOR writing to an English newspaper, on the 
extraordinary length of certain modern trials such 
as the Tichborne and Penge cases, gives an interesting 
analysis of the principal criminal trials which have taken 
place during the last fifty years, with a view to ascertain 
how far they differ in intricacy, and in the number of wit- 
nesses examined, from the trials of the present day. The 
result of his investigation as to the earlier trials may be 
summed up as follows: At Patch’s trial, in 1806, for the 
murder of his partner, a very intricate case, there were 
thirty-three witnesses, and the trial lasted one day. Bell- 
ingham’s trial for the murder of Spencer Percival, in 
which there were sixteen witnesses, and a long defense, 
lasted only one day. Thistlewood’s trial for the Cato street 
conspiracy, with forty witnesses, lasted two days. In 
1824 occurred Thurtell’s trial, at which there was forty-six 
witnesses, including one who was an accomplice, and who 
was examined at considerabie length, and another who 
was called in the course of the summing up. The trial 
lasted two days. In 1828 Corder was tried, a long indict- 
ment read, twenty-six witnesses, and the trial lasted one 
day and a half. In 1828 Burke’s trial took plice; a long 
argument as to the indictment, sixteen witnesses (one of 
them being an accomplice), and the trial lasted one day. 
In 1831 Bishop, Williams and May were tried for the mur- 
der of the Italian boy; there were forty-one witnesses, 
and the trial lasted one day. In 1837 Greenacre’s case; 
thirty-five witnesses, two days. In 1839, Frost for high 
treason; there were sixty-nine witnesses, one whole day 
taken up with legal arguments, and the trial lasted seven 
days. In 1840 Courvoisier; forty-witnesses, three days; 
and in the same year Gould’s case; forty witnesses one 
day. In 1843, McNaghteun’s case, several scientific wit- 
nesses—forty seven witnesses in all, two days. In 1845, 
Tawell; twenty-one witnesses, exclusive of those called 
to character, two days. 




















